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Affld^it of Wj.u.ir»m H. Enneig. _ __L_ 

jW,ri/7..i d'iin'j < d""fit rl in nupport ot motion for preliminary ’njunctioni_ 

| i r r ‘,/; i ,.''i y r:1 AfV-ivit ii\ of notion for preliminary ir> junction* j_ 

rtf’l •Vijed r-nrit*. in nnrpojft of potion for preliminary injunction. _j_ 

rip. /y jJcVj.ie^ r-ipnle—ntol m*—o« in opgooiton to pltffoJ motion for____ 

7 i 1, ini’-avy in junction—nub'iitt'-d by d^ft. F of c>mnin' , rn,_ I _ 

120/77 *J .i.V a ’•'i r n e cn rolow’C'i o: nfotinticol tnbllatiom submitted in nupport 

j of r’ t .7n ’ notion fer o-oi iminory injunction. _ __ I_‘ 

T.r*3/71 f'jj -d r-u'nlrr'-'nial Fifcid/it of Jacob Cohen, in support of roti.cn _f 6 r_ 

i i roJininnty injunction. __ _ _ 

1''%'.).'1 ’ 1r1 on tbo n<nnific■'nco of nf'Moticnl tabulationo,nub'r\ft^'l-in 

_ j . -x c o:.‘ rot ion for ©roliminnry injur ct ion. _I_ 

(U«“■'/!\r‘. iIf 1 Cr-rvi rvv'plc—xnfcal affidavit .of Jacob Cohen J.n .rvpport_of.-r j±Aon_ 

_ I f<"\~ i ni • jr> ji-nCt j.or) , _ __ _ __I_ 

fcr~.ro/’ 1 e a _r-er'r:vl ciprlc—-ntai briefin onpoaitioa to-prolira.-in junction*- 

0<d, ,'a i r c f bc'dic fa-ce. Fduration of city ojL Ua/C-,____ 

cy( - ‘.ililrii nxfclvt. of I'othnn Joopon # ___ 

fcV ' -.'.1 •led r*y—'.Ipjja-ttal brief cx_ t*iQ. IiX.Aaeoc. ox_£‘iuck School _SnpnryJ.* .v;i_ 

||T /a—71 »Til.od of rir'nr'l s -. ■'’nmit ros ronr nreh ntu dlcn._ 

iw* ! ' (W J il.od reply nfftlvt. of Rr. IJur.ray Perkoaritn# __ 

Wf.NfA 1 ’ ’ ,1r 1 rr—• n r 7 1 —t ir jnrcattlaa vo pltifo' rofcica t ofll ffir a cln?o r.oMcn* I_ 

" itind by Ooft. n. of I'”- Inoro. _ _ _ 

Q(?, -^1! . f J : . .o u ou.! L 0.M— l-’aviuc; boon a aviso d t*nt a notico of rppo.al Hpo been / 

1 ! f < la-] fr r n our ord r rrrntinr? pral.’.rj.'.v'.ry injunstivo relief, we shall d^for fur>.t*rr I 

rri irn i*lthre , 'Doet to molion for r'-r. )' rj 'itlon ox r-uit a3 a clor-a actio n until d^x ro n ito.rv 
( Z i/'3 rr'^al-So orc'arotJ-I'-ri.':iicld,J j/n 


fin ? 71 


lJ i .* •• i--••• u-j ci to or 'iblto nocosecxy xcr doi'rrdmtion of fia rnoe?jL._ 

• r.i > 1 L ft it cortnJu p-;*-fc' eo lie ted in AopTn'ijJt A eanrtrd, shill be 

, i j n dieiriet cr-rt. _ 

4,3 71 llja'l r- "ri v’ *\fe i’-a rro'rd cn rrnrnl hoa boon O'-rfcV.V-tl r.Hl brp^ f nitt'*d to 

x U.s.b,A. fry v-a : .1 civciht vMo 3 rd dry of I? 3 v~i S 71 . "_ ZZITI __J 

3-72 • > Fi led tru.o cooy of UJCA_ordor that notion of appellco^s_to dicnieotho opnral frch_ 

__ b di'J ?■ to 3 rilto all p i poro filed by said apnollrpt.a 33 prrnt.cd _$* it j .3 nrd'>rc|j_ 

_ t’nt fd*nr A. Gottlieb nro pr'ntod loavo to filo a briof nlcue curiro within B dqya, 

t*nt c'p’ro of i’*o briof shall bo rorvrd on cH parti c3 & that npp'liro.o ray file a_ 

r ea-''-. r jrf.o ^ltbi n ?. r’o._oCtor.srrvioc.oji t he bri of upo n t hm ~i _ 

• P-II , r * - i f >:> ro-rd of r • -l-orn AMy-T 7 _‘vr—C- roVlnt__ V J_ 

f 'r - ■- p - i- -1 7 1 n oi‘TJuCA Crdor Cbirlon ti'-.t tho ordo r by llansflold^ r ur -tjr -_ 

____ _ pi-hr:; ‘ i yb.lon ic r i melhi. inrjuci.ip n roatraininr dut' ts from conducti nT further _ 

_oranin atln iin jis ^pxoorvisory p 03 itionr in tho :jy Jlty~chcol~fiy.~ton 7 ^t^. ~~ 

J___,_ h' r P by j. sfjif f jjr qd u ith_co etc to bo taxnd euai nst tho r .rpollant in tho rn of' _ 

i.:_• : "- t0 " n Julrr ont . # 77 ^.- 502 ^ CLERIU. (r oilod n otie eal F?rTg £.- 1 - 72 ._ f 

*%'■ 7 " .J/.;i./*i j». uuu.m _ .. _: 

\t\-t ‘li e 1 pit f 1*3 nffd vt it Hotlce of Mo tion lor aeiau lt .] udr.^ettt, ret: _ 

b/ 3/73 at 10 AI! In room 26 oU l of rce Mnnr-f ield ,J. 

* ? .‘J.q.d pit tTs memo in nuppo x-t of motion !’or default judr,. I _ 


a 
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AMI I, I 
• M PORI H> ■ . 
‘ tMOLIIMEP.J 
I RtlUh'13 


Ui ylF lled order that the preliminary injunction previously entered__ 

j and filed 9-20-71, is hereby modified to require all defts iii__ 

~j _ this" action not bound by the Court's final .'udginent entered _ 
i this date to adhere to the provioions contained herein pending _ . 

• final determination of the action as to them, except as provided.I 

j Mansfield, C.J. mn I . 

htyj Filed final Judgment against deft Board of Examiners, its members.and deft 
! ChacelJor of the City School List, of the City of NY, their!agents 

servants employees and attorneys, and all r ersens In active concert^ _ 

"and participation with them, arc p ermanently en,;o‘ncd and rofctrainc d 
from: ccnd.eting further examinations for supervisory positions; 
processing or grading or in any other way administering exams fojr super¬ 
visory positons or promulgating eligible lists kof issuing IJ.censcjo 

solely on the basis f * tarns for supervisory positions* <xccpt as. 

. I herein provided* entry of this J • 1 m< nt shall not constltut ? j any _ ( __ 

j determination of wrongdoing or misconduct and the Cour^rest^rv^s _j _ 

. . herein fur the purposes of entertaining ^ _ 

•_ appl ications, fo r m e lif ipati ans : r v ! de j. l.ansf leld,C. J .. _ ; . l— . 

Judgment entered 7-1-73, entered 7-19-73 mn _ _ ;. . i _ 

•113' Filed affdvt of service of Notice f Sett lament toge ther with __ ... 

r — ., . , -i i 

p_I L r l‘. C ° * ~‘ nd Judgement ..and JPrelimi nalry. injunction,_ : __|__ 

M^ y«| File d Notice of ' of .Char-lgy _WJ. oner, tnallyd c opies. .. j_ _. 

b fe [ File d Charl es W ieners Notice o f Mot ion for a Stay of Enfo rcement if_ 

| | tig' Stip of .Settlement, _ _ _ I_i_ 

w73pFil c d Respondent ’s notice of appcal_to the L.S.Courts of oppca.Is^-!_ 

j from order of Judge Mansfield dated 7*12*73. Mailed copy to_I _ 

E.B. Dubois-D.Gre enb erg <a Kaye ,S cholar,Fierman.Have & Ma ndlcr.j _ 

U'l:- Filed. transcrlpt_of record of proceedi ng of ('- 28-73 ._J_ 

•t'73* Filed Chari es W1 eivrs. deg I gna.t 1 on of exhlbi ts and state men t of Is sues_ 


mt'73^File d Ch arles Wieners U'“s'rns‘ i on o f exhit-'Is and st atement o f Is sues 

s lnh: : Filed dc ft L d o f_ Exp m inora notice of desl rnat ion o f add ition:.!_j_ 

* j parts of the tran3cript. • | 

»*73lFiled Charles Wieners Notice of Appeal re: Stay of Enforcement,_i_ 

mailed copies to DuBols;;Gree nber g; Kaye Scholer F lorin; n Hoy's_ 

& Handler* and Ccrp Coun sel. 8-30*73 _ _ _ 

j/J', h Filed St.Ip & order extending, th e t i me to dock et the appeal t o_ 

_ 10-19-73. Mansfield ,CJ._T_ 

J 


r 












/ 
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* ‘ ,wi ro-TO-l H CHAtlCE ctnl. v. THE rOAHD OF Wlltim AHD THE BOAP.D 0? rnUCATIO.I 

civ. 4UI , i* 0SW,n ‘ ClIAiiCE, cmi. or THE CITY OF BE« Yfft*. £0 

^ jUlijuA- 

BEW id73 TUrd Doft iDdlorr^nltiorB fog,g c^mcotj^ of prcllnlnnry injunction in c 
* 1 to remit fnyjher r -ntnntlra for ■ aoervitory positions, etc. 

<—tt in 7T Piled OtJr-iIntirn of Scttlerrnt. - , , : 

— Pr-V* K 1 7li Affidavit in Oenmltlcn to plnintlffo' notion for n cofou t j ■ 

^r^lf’73-nU^o[ t 4fJ*n UllU-'o Fnrr 6 Cnllopher dt<]._J ; ny 0-73. 

cr j 1 1 - 7-73 Filc-i Affidavit in Oinooittcn to prej-ored Stipule'-tcr of Settle ..t 
"pr-rr’ ir/3 ril'd CAnrlct Ulcrer'n (intervcnor-rypcllnnt) denirntin ot c: _ n * 

H —rfc» “mil iMntUf.’ .otic. •* S**M*SJS£ 

-OCT : . ( - or record jgUM *M PlUT” 1 ™ 1 1 jo " ’U.S.App. 

•-- oii'Oc t . 4 . 

— 7 iu^Tl 3 Y 3 FIIocTdof t f a anaworlhc 'u oppo sition to wot ion for . 


enforcement. 

Auk 713473 Fi J < d plaintiff*a renponho to mot ion foratnyol enforcement. 
“Augi 13-73 Filed memorandum of HAH3FIKLD, C . j . t d oning anpjiu-aion o' .... - 

-a - — mmm f OP a otny >f enforcement. . , 

''•""*Bep'fc"2<>-73Fi'lod notice oi dooignation of addit ional exhibits lor me .u. 
the rerot d on appeal. 

"ITec 727’.7l3 Filed OPIII.TUH // 1+01 M : Grant I rig C3A and application to Jntorv t 

—-— • j'iml led "p ur P°" ,; : r$tc3ti rr issuer raised by pi tiff.” 'bj 

- - application l.v C3A to int -.Tfn- or offer proff., ho ; nrd J u 

- - - until Farther order of this Court from implementing the trnm . 

prov i si ons o F the C3A * ^roemen t . j ,ai 3 fi i d . c . J . 

J ; n.l5-74~ FT*-Tftr'OHANDTD1 of CWli Pao.rs5nrrent *"o Jndgn 7:’?or.(r 0 # ^ . 

jnnJ 3 b 2 A| Filed Order„to &htrf r yy to^iptervsne one tor teevti. .< 

Decision dtd. 12/27/./J, .srot. 1/21/74. . 

Jan. 10-74 Fi 1 M pitff's Tran'orandum in response > 0 rrt’on tor 5o, r - ’ 

" n-lrcnnoidor^io-- of Councilor f.uprrtyisojra fc A' ninisl.^ 

j aa i n-7 'I Filed Execution o f Jud^/nontV3 b4?.,- dsiabol oJU .n’ru.i. 
jaa^Att—e... 1 • SiVVC ,j r ^ c | Goldyte/n & Co.Tnc. by Louis .Cold,' .c .1 

-yy30/73 . JUDGMEHT UlidAlISiTED.dtd 1/16/74 , , . 

^ Andrr*; Stuart ViiPi ,l)v Hr .Arnold p. Cantor, on 0 / 22 / / . 

Uhl A1IS FI hi) .'dtd 1/16/74 ,■„/ 

JenTTZ^VA l?IT.bd licro end.on Older to Show Cease to Intcrvcnc.cK.f-■ J. 7> 
notion pvented for intervention of petitioner ,(.’4.1 <' 

-putooant to Rule 23 to& to U-Mitruc- < : • 

_ __ _paragra ph o f opinion p_f cour t (per Hans l io 1 u j v. - 

7_T_. -11.?V2.7/73,Tn C n^cved.TVI' l.J.O'n), . . f 

r rn 97 - 7 /l F*.l d /.flihit hy I.. 1 r n -1”Lot De. t. . ’a Ud.Ot I, .> c. . . . 

v. n *? 7 - 7 '. Filed A ffdyt.of .Reul Z.C.nben lor De'.t.lho Bd of c.:v .un.'\s._ 


* -3 


Wi v*^Tia A li COIU-IRLIIce IT i; tI 


i' nn ?.n-7A i. j l.-M T.nvcr from Fron^J.b^Corr^'n^nJ/KTiofi^ fll.d T//o/7o in .n* 

.vitoEvcnor s .notion tor reconoi doration and•order ol j 

_ .dtd 12/27/73, etc. n syndicated.. - - - 

.•.-.v, i<, ;> ub. h cu*«:iHUiuii ii r=y c* w- 

<^ 7 r ’h.A -7 \ Fllftd P l f .ffa Ilemoreudum_in r .spouse-to .-V-23/74 Lett er Oi . • r- 

t«'b .ZflzV'- Jlllcd.ALLdvt o£.Parscnal.3crvi.cc by_She3 don-Schorcr- on-l/?/7 ’- . 

__uson_Erie D,-rflier-»of...Lcf,aL^\ci.ion Center for I I' f -0 *•' . 

_/J — C a.fiof- AffdiLt. by_Lconr.rd_Crce.nv:ild. oil l/C/74-upca L-. ' - 

_ A ti-v-.■,v-*_r*?Rnondc«t , •« 1 Order— to-rhoxx-Gcvoo-*- 

’-7 _ril. L ]) > ft. Ct a /ileapaati ndtia .oLlr.' in* nupport- 

. -.Or-- _."i led ■::rr.nrandian-i:>-Pi , i^- , A^Jl-£o._appiiciLicn of V: .V.: c 
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i Civ. 


4141 BOSTON M.CHANCE ETABO VS.THE BOARD OF EXAMINERS E(I At l 4 

~ ^ • * 






rnoCF! Dir.u n 


»—dp*i ~f3 T f r F r fT Memo r a net um ~Lri r respons eTdnol ionsj Tor l^rvcntrLDn-^^re. 

^-^^—ilac^iolr^ebuncii or supervisors and ndnTOst.ator^- 

Vwifi Filed ! ”<• cuti on oil Judgment 73 *5W-’ TarsUsf «n 7 rttwn. Served: - 

" ' 7 ** *-LJ.ei (i old stein & Co.Inc . by Ii0 t ,* r ,_ j. Gold s tc in, Pres. on _ 7 / W/ 3- 

r Judgment Un3at in Tied. 1/16/70 _ _ /7i ~TiTn/-.Mrtrr- 

J ...Andrew itn-Trr A s;ioc 7'T>y^Ir7ACTwtjt‘frr^uitor^on .8/22/73, JUDGhkJiT- 

i r UNSATISFIED. 1/16/74 ____ 


t0r74. 

























1 clv 41/,l'BOSTON M.CHANCE KT A NO VS.THE BOARD Of EXAMI HERS AND THE BOARD Of tUUU* 
Of THE CITY OF NEW \OkK 


^ \ c __ _ „ ^ 

FILINGS—PHOOECOING8 


AMOUNT 
I RC.'OP ’ IN 
t MOl IIMF N f 
I r<ETUUN9 


F^.26-74 F iled ME MORANDU M OF t W1 QN s luu : i - 

”"i£ed Intervention A Heard re argument ,i ,£onc1 ude__t]ua interim- 

:; r ohibHo;^^ — 

ceived full consideration be fore Jud ge _ 

7~ ' decli nes to rescind or a 1 ter dr;cinIon_o ' j p„ _12/p/73. 

_So. Ordered .r’JALU., .T Jt»’>n) „ - - - - -•- 

f)ix 7-1*4 Filed Doatc. .-.C - .ar-ur id. '^ r 


.. subnit' _t'Q co irtj_a v . - r 1 p - U 

• _vaUlon.-prAccd v,aa.jfc.' ; ti-i.u-2i-dc: ■ 

1_ ,_and. order ,TYL’T. ■ - - 


1, bo art a.' 

.ac.r: 

ion o ” Jj ■ 

; .JOS 

•_da: .s .ftf A. 

' v-Q-T. 

so; 3 ..end .Ad’ 

a. in ..iii' 

.,\FL-C10 a 

ot.ice 


LV.ZL.U. 


. order ad. .Loj.-- 


(^..*3-74 Filed Deft.Council .of e •: • rvE.o: 3_and. Adnin1sttalara_of .the|City |_ . 

of N ew York ,Local 1 . jaaoc ,,a'L-Cl0 ’ s hotlc.c pf appeal-tom-- 

Memorandum and Order filed o n 3/ 7 / ; > (Ma 1 led C.opy to : I-—I 

Eliza beth n. DoBois t o.Z.ColKMi^or.aa.. lied lie h.Esci. ,3/Liil'i)—i- - 

n il*. 13-74 Filed Memo End.on Ord er of same-djLfcfi^-Ordered Jth ut.mot ion-qf . 

r Tntervcnor^g uncil of S T-erv:? s.qks_ and Adi*;..of -The -City .o-i;.Hcw York— 

*_ ^Tnra 1 ~T ,S Ason^vRL-CI0. is -denied—fur following reasons: ~ N S~ 

; / t h ave cxtr.-jae^cmhL.Lhat-QXdgr-iii question is appealable-as-wfr- 

v final orders as s inn in z _ t h a V J- jj.,fs—-- a ? l "igL - e * loo»» Ktf y n r rl o s 

not seem to bo appeaiaojfc? u nder 28 US C 1 2 ? 2 ; t'-;o_ jodgc.s r.c tin.’ — — 
for this court have each jeons * de roU__CSA._s.-ar£i?isencs.»i.t_£cems_chnj 

V. unlikely that appeal of this narrow .side issu e_will_do any._moro- 

j than delay resolution of the caju> chief•_at.^^s^nt^|lL-P!4i c -Ays- 

“ morc”Than l ikely that the e n t L r c litigation may soon he_ c on el 1.1c d_ . _ 

'• _at_thg_dis.trleu..court leveluand_tiie_ordcr-vhicli-CAk-attacks.u.ave.J)cen 

in effect since 12/27/73.1 henee..ther£„s.eems_tq_hc—no-compielliiiy UK — 
genc y for this app eal if such lcj^al.ljL_is. perirJ-Ssable, Lo_ ’o -forward— 

---- 














Letter of Elizabeth B. DuBois, Esq., dated 
November 15, 1973 







LEGAL ACTION CENTER 

OF THE CITY OF NEW YORK 

271 MADISON AVENUE 
NEW YORK, N.Y. 10016 
(21 2 ) 679-6502 


Su'd of Din can 
«>?.THUK I.. LIMAN ,cksitmsn 
k. r.v.Mir. s* ker. ir 

RON UD !l kkOW.N 
W. HAYWOOD BURNS 
'JOiVVH A. CA'.IFANO. JR. 
NOA’iAN DOXSEN 
OSCAR CARCIARIVERA 
RO tr.P.T J. CEMf.SSE 
ANTHONY LEWIS 

bu.’.vs Marshall 

E.VS:'. a. PATERSON 
0<fS ROOT 

Ffit RICK A. O SCHWARZ. JR. 

Michael t. soyern 
HERBERTSTb'RZ 
RAYMONDS. TP.O'JBH 


November 15, 1973 


Stiff 

ELIZABETH D. D^SOIS 
ERIC 0 BALEcP. 
VARKC.MO.TRIL 
MICHAEL E SMITH 


The Honorable Walter R. Mansfield 
United States Court of Appeals 
United States Courthouse 
Foley Square 

New York, New York 10007 

Re: Chance v. Board of Examiners 
Dear Judge Mansfield: 

Counsel for plaintiffs agreed with counsel for 
defendant Board of Education to request this conference 
to try to resolve informally questions that have arisen 
with respect to whether defendants are in contempt of 
the Court's orders of July 12, 1973. 

It is plaintiffs’ position that defendant Board of 
Education, the Chancellor, the Executive Director of 
the Office of Personnel and their agents [hereafter 
referred to simply as defendant Board of Education] are 
in contempt of those orders.’ 

Defendant Board of Education has taken the official 
position that all vacancies in supervisory positions 
pus t be filled in accordance with the 1969-73 C.S.A. 
contract. This contract provides, inter alia, that 
where five or more persons on the union transfer list 
(which consists of persons with five years' seniority) 
apply for a vacarcy, the appointing authority must appoint 
one of the five to the vacancy. - U 

The Board of Education has apparently expressed its 
official position in a variety of ways of which plaintiffs 
have only partial knowledge. It is at least clear, how¬ 
ever, that numerous directives have been sent out instruc¬ 
ting community school boards that they are obliged to 
fill vacancies in accordance with the union transfer 
provisions. See Exhibit 1 attached hereto. 





/ 


The Honorable Walter R. Mansfield 
November 15, 1973 
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The settlement, as incorporated in the Court’s Orders was 
specifically designed to prevent the use of these provisions of 
the C.S.A. contract to force community school boards to fil] 
vacancies with persons from the union transfer list. The lan¬ 
guage in the Orders which was designed to cover this appears in 
paragraph VIII, subparagraph two: 

"...the appointing authority is authorized to fill 
■vacancies eit_her by tne assignment of acting per¬ 
sonnel, or by the appointment of licensed personnel. 

Nothing in this Judgment, or in any la\ 7 , regulation 
by-law, or contract , shall be deemed to require that 
vacancies be filled by licensed personnel." 

(emphasis added) 

There appears to be no dispute between counsel for the 
Board of Examiners and counsel for plaintiffs with respect to the 
meaning of this provision of the Orders. Since it is we who 
negotiated the settlement, without the assistance or partici¬ 
pation of counsel for the Board of Education, we are presumably 
the persons to look to for the meaning of its language, assumin'* 
there is any ambiguity. ° 

I hope that this matter can be promptly resolved by the 
Court, and the harm which has already been caused plaintiffs and 
their class remedied by some appropriate order. In this connec¬ 
tion I should point out that plaintiffs’ counsel have been trying 
to resolve this informally since early October. See letter to ° 
counsel for defendants dated October 11 . attached hereto as 
Exhibit 2 . While this effort was being made and without notice 
to plaintiffs, defendant Board of Education sent out directives 
of the very kind which plaintiffs contend violate the Court’s 
Orders. See the directive attached as Exhibit 1, dated October 26, 

My information as to the harm plaintiffs and their class have 
suffered by reason of the Board's violation of the Order is 
limited, since I do iiot know everything the Board has done to 
effectuate the union transfer provisions. I have been informed 
however, by school personnel, members of community school boards 
and parent association representatives that local boards have 
received both written and verbal instructions to fill vacancies 
in accordance with the contract provisions. I have also been " 
informed that acting supervisors appointed to vacancies for which 
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persons on union transfer lists had applied have been denied 
the salaries appropriate to their positions. 

Thank you for your attention to this matter. 

Sincerely, 

Elizabeth B. DuBois 
Attorney for plaintiffs 

EBDBrMR 
enc. 


cc: Saul Z. Cohen, Esq. 

Leonard Bernikov;, Esq. 





Letter of Leonard Bernikow, Esq., dated 
November 16, 1973 
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JL./V\ / » J., ♦* /\xv 1 IV* i • „. 

!;im,nir;G, k.v.v yo^k*. r*\ v. :c o? 


NGi:w/r; ridmcp, co^^nwi c^.c. 


Kovembor 16, 19 73 


lion. Walter 


Mansfield 


United Ft.; Los Court of /groealr, 

United f tator. Courthouse 
Foley Fcuaro 

Wew York, bow York 10007 

Re: Chance v. Board of Education 

Dear Judoo Mar.s.fic] d: 


This letter ir submitted to respond, and in 
opposition, to the letter of Elizabeth B. Dubois, dated 
Kover.tber 15, 1373, submitted to your donor. In her letter, 
Ms. Dubois basj.cally asserts tJ. it the transfer prevj sie;.s 

p r a-», a-s i f ^ J ” 1 r^’ pr* v *(Oo.n^vjt- nP!*V/f s OP T"P^ wr>r » f« 


.one 


(' r t 

V- . .j . « * . r 


ourore: 


-.-a i 


tit. 


Board of relocation based on p« ragraoh V.1 If 3 , subparagraph. 


two of this*court's orders dated duly 12, 1973. The ciders 
of duly 12, 1573 incorporate as Inhibit C, Circular -flu 
dated October 25, 1972 which stator, as follows: "Collective 
bargaining agreements nay also contain provisions pertinent 
to the selection process. r The orders also contain a supple¬ 
ment to Circular #30 dated January A, 1973 over the signature 
of lia vey b. Fcribnor, CJ.arcc-3 lor, stating "the transfer plan 
of the collective bergui n.i no agreement currently in effect is 
applicable if a supervi soi y position is located in a school." 
Therefore, the orders incorporate the provisions no*.; being 
cuestioned bv the olaint iff . 


Counsel for the plaintiff apparently misjudges the 
applicability of the transfer plan. In her letter of October 
11, 197 3, Exhibit 2, to her Eovc.ir.bcr 13 letter, she states 
that the transfer plan would 'give priority to persons on 
transfer lists as compared to acting supervisors presently 
serving in' the officially vacant positions." It is the 
position of: the Board of Education that when an acting 
supervisor is properly appointed to a vacancy as described 
in Circular 30, the position in no longer vacant as long a< 
that acting supervisor serves and continues in that 
position in accordance with the terms of the July 12th order. 
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In her-letter, Ms. Dubois interprets ^he term 
"licensed person" as contained in paragraph VIII, sub¬ 
paragraph two, to include a group of persons who are in 
no way covered by the court's orders of July 12, 1973. 

The class of persons referred to by .Ms. Dubois arc 
assistant principals. fhc is questioning the validity of 
transfer provision which gives assistant principals, under 
certain circumstances, the right of transfer to a regularly 
established vacancy. These circumstances ore significant. 

As of today, no assistant principal would be eligibile for 
transfer under these provisions unless :.o had been licensed 
and appointed prior to November 1968, hod served continuously 
in th° school r ron that time and therefore had accniired tenure 
prior to the entry of the first preliminary injunction in this 
case. In short, the rights which plaintiff would diminish are 
the rights of persons who, for a period of years, and in some 
cases as many as fifteen years, have hern tenured and serving 
iii their positions. (It should be noted that in determining 
seniority among those v.’ho have completed five years of service 
one year in a special service school counts as a year and a 
half) . 


The ovderq nf July 1?, 197 3 concern only five cl~r.se 
of persons. Pursuant tc paragraph TIT thereof, they are: 

1) persons whose names appear on board of Examiners lists 
which have been promulgated; 2) persons who appear on lists 
which have been completed but not promulgated; 3) persons 
whose names appear on lists which have been prepared but 
not completed pending further check; 4) persons who have 
previously taken and passed a written examination and who 
ma\ be appointed to acting positions; a) persons who have 
been or will be appointed on an acting basis to fill a 
vacancy in accordance with Circular #3J or its applicable 
predecessors. 

The granting of a license does not and never has 
given an automatic right to an appointment. Once appointed 
a supervisor is either an acting supervisor under the terns 
of this order, or, if previously appointed, is either a 
probationary supervisor in a regular appointment, or n 
tenured supervisor. When reference is made to a "licensed" 
person, there is an immediate assumption that this person 
had never previously been appointed to a regular vacancy. 

This interpretation is further supported by the terms of 
the order itself, which in paragraph VIII, subparagraph ono, 
precludes a contract from requiring a community board or the 
central board to give priority to any one such group of 
persons against another. The word such refers back to those 
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persons who arc licensed and referred to in paragraph III 
or appointed as acting. This clearly docs not include 
previously appointed and tenured persons. 

The major thrust of the instant law suit as well 
as the preliminary orders is to regulate examination and 
licensing procedures for nev; candidates for supervisory 
positions, and docs not affect the status of those who were 
already serving in regular positions. It also altered the 
procedures of appointment for persons who had been previously 
licensed but not appointed. Thus, the term of licensed 
person refers to this group of people end to no other. 

It must be emphasized that the class of person*? vk.o would be 
adversely affected by plaintiff's interpretations are those 
who were appointed under license prior to I.'ovcnber, 12G3. 


As we read this order and th 
larly relative here, the language is s 
easily understood. Its clear meaning 
community boards nor the Central hoard 
as between the groups affected by this 

pc f i 1 1 or! hv 1 i r.inf,r>ri n 

their apuoinUrgent but. does not eomyei 
reference can be read into this langua 
refer to supervisors who were filling 
appointment from five to perhaps twent 
entry of the order and who are tenured 
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The interpretation urged by the plaintiffs would 
eliminate the transfer provisions of the collective bargaining 
agreement with the CSA relating to the transfer rights of 
assistant principals. It should be noted that this provision 
was one of the more contentious provisions in the collective 
bargaining negotiations. 

The position of the heard of Education is clear. 

The transfer position of the contract applies only at the 
time a vacancy is created. It does not apply where, in 
accordance with the order, a:i appointed acting supervisor 
receives a license and the community school board or Central 
Board thereafter makes the appointment. The transfer pro¬ 
vision is not applicable at that point. It should be noted 
that if an assistant principal receives a transfer under the 
provisions of the contract, that an autcnatice vacancy is 
continued. Therefore, the transfer plan docs not diminish 
the total number of vacancies available for a new appointment. 


* 
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Ko one in the plaintiffs' class is prejudiced. The transfer 
plan does not diminish the rights of any person presently 
serving in the acting supervisory positions. 


Finally, Ms. Dubois indicates in the first 
paragraph of her letter that the purpose of the conference 
scheduled for this afternoon at 3:00 P.fi. was to "resolve 
informally questions that have arisen with respect to 
whether defendants are in contempt of the court's orders 
of July 12, 1973.' The conference, as 1 understand it, 
is to clarify the meaning of certain terms contained in 
the court's orders which the defendants believe are already 
quite clear. If there is to he a change in the ^language of 
the cider or if the i. caning of certain terms is Vie termined 
to bo contrary to the Board of Education's normal under¬ 
standing of the terms, then the Board requests that a more 
formal proceeding bo held in order to give the court a full 
presentation of the respective positions. Thin procedure 
would particularly be necessary since the construction urged 
by the plaintifis substantially diminishes the rights which 
were bargained for collectively by the C.5.A. in the contract 
which became effective October 1, 1969, and whicn are con- 

tirtnof] (ml- qnlisf i r> 1 tv ni-ondr>d in + ho r t ri»W"*-jir-r 7»r* — 

cording ly , we believe the presence of a e.*»en urtuvu oj. uie 

Council of supervisors and /.uainis! .'n.Lori.f> absolute ly 
necessary at any subsequent proceedings which ray follow 
involving the rights of its members which now includes act¬ 
ing supervisors. 


Respectfully yours, 


CC: Elizabeth Dubois 

haul 2. Cohen 


Leonard Eernikow 

Assistant Corporation Counsel 
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Letter of Leonard Greenwald, Esq., dated 
November 26, 1973 
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Frankle 8 Creenwald 


MAX H. TRANXLC 
LEONARD OREENWALO 


80 EIGHTH AVENUE, NEW YORK, N.Y. lOOtl 


(212) 2A2 -0200 


November 26, 1973 


Hon. Walter R. Mansfield 
United States Court of Appeals 
United States Courthouse 
Foley Square 

New York, New York 10007 
• 

Re: Chance et al v. Board of Education 
Dear Judge Mansfield: 

On November 15, 1973, at a monthly consultation 
meeting with the Chancellor of the City School District of 
the City of New York, the Council of Supervisors and Ad¬ 
ministrators of the City of New York, Local 1 SASOC, AFL- 
CIO ("CSA") was advised that counsel for the above named 
plaintiffs had taken the position that the Board of Educa¬ 
tion, in implementing the transfer provisions of the col¬ 
lective bargaining agreement, was.-, in contempt of this 
Court’s order of July 12, 1973. 

On November 16, 1973, counsel for the CSA was 
permitted, over the opposition of plaintiffs, to attend a 
j conference in the Court's chambers at which the matter of 
1 the transfer provisions were discussed. 

This letter expresses the position of the CSA in 
regard to the newly raised contention of plaintiffs. CSA 
deems it relevant to discuss as background its collective 
bargaining relationship with the Board of Education. 

The first collective bargaining agreement between 
the Board of Education and the CSA's predecessor, the Council 
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of Supervisory Associations, was entered into on or about 
October 1, 1969. That collective bargaining agreement 
expired on or about October 1, 1972. 

The CSA or its predecessor has had a collective 
bargaining relationship with the Board of Education going 
back in some instances nearly four decades. On or about 
February 1, 1963, the then Superintendent of Schools, Bernard 
E. Donovan, recognized the CSA as spokesman for various af¬ 
filiated organization in regard to such matters as "salaries 
and working conditions." 

On or about May 5, 1965, the Board of Education 
and the CSA entered into a "Memorandum of Agreement" in which 
the Central Board agreed to meet with the CSA "with respect 
to [supervisors 1 ] working conditions, salary schedules and 
grievance procedures." The aforementioned Memorandum of 
Agreement was subsequently modified on many occasions. 

On or about June 29, 1966, as a result of negoti¬ 
ations between'the CSA and the Central Board, a declaration 
of trust establishing the "CSA Welfare Fund" was formulated 
and implemented. 

On or about October 1, 1969, as indicated above, 
the first formal and extensive bargaining agreement was 
concluded. 


On or about May 1, 1971, the AFL-CIO established 
the School Administrators and Supervisors Organizing Com¬ 
mittee, AFL-CIO. Thereafter, the CSA applied and was 
fc granted membership in that organization, known as SASOC. 
AFL-CIO. 


The agreement of October 1, 1969 between the CSA 
and the Board of Education contained the usual collective 
bargaining provisions, including a provision for transfer 

VIII). As to principals of elementary,intermediate 
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and junior high schools, these individuals, after completing 
five years or more of continuous service, were granted the 
opportunity to seek transfer. The Central Board maintained 
the absolute right to accept or reject such applications for 
transfer without restriction. There was no compulsion upon 
the Central Board to either accept or reject any tr.aisfer. 

No transfer provision for high school principals was evolved. 


As to intermediate supervisors in elementary, 
intermediate, junior and senior high schools, a more formal 
transfer provision was maintained. Intermediate supervisors 
who had completed five or more years of service as a super¬ 
visor could apply for transfer. In the event five or more 
•supervisors applied for transfer, the receiving district was 
required to interview all applicants. The receiving districy 
or Central Board was then required to select from among the 
five or more applicants the one applicant it deemed best 
suited, it should be noted that seniority was not calculated 
upon licensure but rather upon time in service, with a year 
of service in a special school (i.e., school for emotionally 
disturbed and/or socially deprived children) counting as a 
year and a half seniority for each year of service. 


Upon the expiration of the contract on or about 
October 1, 1972, an express agreement was reached with the 
Board Education in which the current contract was con- 
sidereu to be in full force and effect until another col¬ 
lective bargaining agreement was reached and that any subse¬ 
quent collective bargaining agreement negotiated would be 
retroactive to October 1. 1972. 


The transfer provision contained in the aforemen¬ 
tioned collective bargaining agreement has been in full force 
and effect from October 1, 1969 to October 1, 1972, and 
remained in full force and effect until the current collec¬ 
tive bargaining agreement was negotiated and ratified by 
the CSA membership on or about August 20, 1973. During this 
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period of time transfers have been regularly processed pur¬ 
suant to the agreement. Indeed, a number of grievances 
have been presented and forwarded to arbitration concerning 
the transfer provisions. The most recent arbitration award 
on the issue of transfer was received less than two months 

• ago. 

At the inception of this action the CSA sought to 
intervene as a party-defendant, in an affidavit supporting 
its motion to intervene CSA noted that the preliminary in¬ 
junction vitally affected its membership's rights under the 
collective bargaining agreement, specifically indicating the 
transfer provisions thereof. 

Plaintiffs opposed the motion, maintaining 
that there was nothing in the action which affected “its 
[CSA s] membership and that the proceeding did not involve 
any "interest of the CSA's members'' that could not "be pro¬ 
tected other than by letting those interests be represented 
in court by the CSA." Annexed hereto are portions of plain¬ 
tiffs' brief in opposition to the motion to intervene. 

« 

The Court rejected the CSA's motion to intervene. 

Pursuant to the Court's order dated June 12, 1973, 
public notice was given pursuant to Rule 23(c). At the 
hearing the CSA again appeared, seeking intervention. It 
advised the Court that since the initial action the CSA had 
become the collective bargaining representative of all 
acting supervisors appointed pursuant to Circular 30. The 
CSA advised the court that these acting supervisors, nearly 
1,000 in all, predominantly minority group members, had 
overwhelmingly selected the CSA as their collective bargaining 

• agent. The court was also advised that the CSA was now 
negotiating for chese acting supervisors. The plaintiffs 
were in fact creating a group of second-class supervisors, 
that is, acting supervisors, who possessed none of the privi¬ 
leges, benefits and emoluments of supervisory status. The 
Court, in a decision dated July 10, 1973. noted that "CSA's 
present suatus as collective bargaining representatives of 
individuals who have been assigned to acting supervisory 
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positions does not in our view give it any greater interest 
in the subject matter of the action." 

The Court noted (pages 65-65 of the official 
transcript) its concern with the category of acting suD-er— 
visor which had been described as a kind of hybrid. The 
Court also was especially concerned with the "problems that 
are raised about the interaction cf the acting versus the 
earlier certified listed eligible licensees ...." The 
Court, also noted that there was a "necessity for making sure 
that "it [the settlement] remain only a interim system and 
that all speed be developed toward the promulgation of a 
final examination system that will satisfy the requirements 
that we specified in the original decision." 

The District Court's concern was echoed by the 
United States Court of Appeals which noted in its decision 
that this "case should not linger on in its present unfinished 
state." 

At no point during the extensive argument which 
preceded the settlement of the Court's order of June 12th 
did plaintiffs ever contend that the settlement was in 
fact pre-empting a vital area of collective bargaining. 

There has never been an allegation in the complaint or any¬ 
where else that the collective bargaining provisions of the 
CSA agreement were discriminatory in effect or application. 

It must be noted that the order of July 12, 1973 incorporated 
as Exhibit 3 Board of Education Circular No. 30 dated October 
25, 1972. That circular provides in pertinent part as follows: 

" Collective bargaining agreements may also 

contain provisions pertinent to the selection 

process ." 

Circular No. 30 also contains a provision which 
notes that the "transfer plan of the collective bargaining 
agreement currently in effect is applicable if a supervisory 
position is located in a school." 
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Paragraph II C of the settlement specifically 
defines "vacancy” as that term is used in Special Circular 
No. 30. In addition, appointment to fill a vacancy is also 
defined as a procedure "in accord with previously applic¬ 
able procedures, or in accordance with procedures subse¬ 
quently developed by the Chancellor or the Board of Educa¬ 
tion, ..." 


The very wording quoted above specifically incor¬ 
porates the transfer procedures of the collective bargaining 
agreement. It should be noted that counsel for the Board of 
Examiners has specifically disclaimed any agreement on the 
Examiners' part to nullify or modify the relevant provisions 
of any collective bargaining agreement. 

At the public meeting at which Circular No. 30 
was adopted the CSA took a number of positions of direct 
and immediate benefit to acting supervisors. It success¬ 
fully urged that a ing supervisors appointed to any super¬ 
visory level be pa d the appropriate wage level. Previous 
Board policy had limited payment to acting principals. 

This position was opposed by a number of specific organiza¬ 
tions allegedly representing acting supervisors' interests. 

At the negotiations which preceded the collective 
bargaining agreement the acting supervisors were represented 
at all steps by one of their peers, a black acting assistant 
principal. An extraordinarily large number of acting super¬ 
visors had expressed the concern that plaintiffs were not 
interested in a quick and just solution to the litigation. 

The appointment of acting supervisors had become a matter of 
great controversy in this city. Charges of corruption and 
nepotism were again flourishing, this time against many 
community boards. Many noted advocates of decentralization, 
including the distinguished Dr. Kenneth Clark, have studied 
the current situation and have specifically indicated the 
need for legislation to cure the widespread nepotism and 
corruption which they deem characteristic of many local boards. 
The appointment process has led to a number of administrative 
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and judicial actions in which various individuals have con¬ 
tended that they have been discriminated against. A 
number of black acting supervisors have charged that pre¬ 
dominantly Hispanci districts are seeking to exclude them 
from supervisory positions. So too, have a number of His¬ 
panic supervisors contended that they are being discriminated 
against by either black or white controlled school boards. 

As a result of this concern the latest collective bargaining 
agreement incorporates within it a due process provision 
for all acting supervisors. Under this provision an acting 
supervisor could not be removed from his position without 
the community board first advising him of his deficiencies 
and only after an appeal to the Chancellor had been taken. 
These new provisions for acting supervisors are similar to 
those enjoyed by regularly appointed supervisors. In a 
number of other important areas the acting supervisors bene¬ 
fited from the current collective bargaining agreement. 

The agreement was approved by the representative of the act¬ 
ing supervisors. It was then submitted for ratification to 
all CSA members including acting supervisors. The aqreement 
was overwhelmingly ratified. 

In the quid pro quo of collective bargaining 
agreements a number of rights and privileges of vital concern 
to other supervisors were dropped or diminished in exchange 
for the vital protections given the acting supervisors. 

At this juncture it is appropriate to note that 
this case does "linger on." The CSA regards the attempt of 
the plaintiffs to abort a vital part of its collective 
bargaining structure not only an effort to have this case 
"iinger on" but to enlarge its "unfinished state." We 
regretfully believe that the current effort by plaintiffs is 
nothing more than an attempt to extend the present chaos 
in which the school system now finds itself. 

Coming less than two months after the conclusion 
of a second collective bargaining agreement, CSA believes 
that plaintiffs' effort is also directed toward shifting 
the legislative priorities noted in Article 52-A of the 
Education Law. Section 2590-g of the Education Law specifi¬ 
cally makes the Central Board the "government" or "public 
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employer” of all employees "appointed or assigned by the 
city board or the community board." Section 2590-g also 
designates the city board as the "government or public em¬ 
ployer of all persons appointed or assigned" who are subject 
to the Taylor Act (Article XIV of the Civil Service Law). 

The Legislature specifically endowed the Central Board with 
all of the powers and prerogatives inherent n collective 
bargaining. It specifically excluded the Chancellor's office, 
the Chancellor and the local community boards. Plaintiffs' 
efforts are directed towards destroying this legislative 
mandate. 

CSA joins with the Board of Education in request¬ 
ing that a formal proceeding be held in order to give the 
Court a full and complete presentation of the issues raised 
by plaintiffs’ motion. CSA respectfully submits that nothing 
less would be adequate. 


. Respectfully submitted, 



cc: Leonard Bernikow, Esq. 

Elizabeth DuBois, Esq. 
Saul Z. Cohen, Esq. 


Letter of Joseph P. Flemming, Esq., dated 
November 27, 1973 
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Flemming 6 c Zulack 

- ■ '40 Wau Street 

New York, N.Y. 10005 

t*. HEMMING 
ZULACK 


November 27, 1973 


The Honorable Walter R. Mansfield 
United States Court of Appeals \ 

United States Courthouse 
Foley Square 

New York, New York 10007 

Re: Chance v. Board of Examiners 
Dear Sir: V»; . 

The undersigned have been retained by Eugene 
Mirsky, Daniel Andronofsky, Robert Roxenberg, Helen S. 
Kurzban and Murray Braman, on their own behalves and on 
behalf of other persons similarly situated in their and 
other community school districts, and by the Presidents 
Council of District 25, acting on their own behalf and on 
behalf of other persons and organizations similarly 
situated, to apply to this Honorable Court for the 
opportunity to comment upon the issue of the effect of the 
captioned case upor. Article VIII(B) (the "CSA transfer 
clause") of the Collective Bargaining Agreement (the 
'CSA Contract") between the City Board of Education and 
the Council of Supervisory Associations. 


TELEPHONE 1212! 9JJ-COI5 
CABLES •CGALITE* 
TELEX 1)212) 


*B. INTERMEDIATE SUPERVISORS IN ELEMENTARY. INTERMEDIATE 
JUNIOR AND SENIOR HIGH SCHOOL^ --' 

1. To be eligible for transfer an intermediate supervisor 
in an elementary, intermediate, junior or senior 

high school shall have completed five or more years 
of continuous service in the license in the school 
from which the transfer is sought. 

2. The five applicants with the greatest seniority will 
be interviewed by the receiving district or community 
superintendent, or the appropriate assistant superin- 
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I. Description of these intervenors. 

Messrs. Mirsky, Andronofsky, Roxenb^rg and Braman, 
and Mrs. Kurzban,are each licensed teachers in the City 
School System who are presently serving as and performing 
the duties of assistant principals in elementary schools in 
Comnunity School District 25, Queens. Each has applied for 
and hopes to serve permanently in such position. Each 
has been advised that his or her application cannot be 
considered for the reason that five licensed assistant 
pri?icipals have applied for position under the CSA transfer 
clause. Each has State Certification for his position and 
believes him or herself otherwise also to be eligible for such 
position. Their average length of service in District 25 
is seven years. Three are residents of Queens, and two of 
Long Island. 

The foregoing five named individuals are hereinafter 
collectively called the "Applicants". A further description 
of the Applicants is contained in the appendix to this 
submission. 

In addition, tho Applicants understand ar.d believe 
that there are numerous other persons having State Certification 


tendent for high schools. Seniority is to be 
calculated on the basis of years of service under 
appointment in license, with each year in a special 
service school counting as one and one-half years. 

3. If five or more eligible persons apply, the selection 
shall be made from among the five aoplicants with the 
greatest seniority. If fewer than five eligible 
persons apply, existing eligible lists may be utilized. 

4. Consent of the releasing district will not be required. 

2 

The Applicants argue for the purpose of this intervention as 
if the respective positions in which they are presently serving 
may be vacant under applicable City Board policies, and so 
available to be filled pursuant to aoplicable policies, 
but do not necessarily admit that said positions are vacant, 
and reserve the right herein or elsewhere tc maintain that 
their respective assignments were such as to fill the respective 
vacancies and foreclose further or subsequent attempt by the 
City Board or District 25 to declare them vacant otherwise than 
by reason of removal for cause. 
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Consequentially the supervisory staffs in such 
districts as District 25 consist overv;helmingly of 
licensed supervisors at the high end of the salary scale. 
Additionally, since by definition all such transferees 
have heretofore acquired tenure, the acquiring districts 
have no occasion to exercise probationary jurisdiction, 
review and evaluation over the transferees. Finally, 
deserving and experienced teachers within District 25 
and similar districts are for all practical purposes denied 
the opportunity of promotion and recognition within their 
own schools or within their own districts. 

Thus the staff in District 25 and similarly 
situated districts is more annuated, more expensive per 
pupil and less subject to either screening or supervision 
by the district than is the case in dissimilarly situated 
districts. Compounding the problem, districts such as 
District 25, already having less control over their existing 
supervisors, perversely have less to offer, in the way of 
aspiration and promotion, to their existing teachers. 

Ill. The issue as it affects the Applicants , 
other professionals similarly situated, 
and certain other professionals dissimilarly 
situated . 

1. In General . Prior to what has become the 
"Mansfield Decision", it was necessary in New York City to 
acquire a license from the Board of Examiners before it was 
possible to receive an assignment to a supervisory position. 

As from the issuance of the Preliminary Injunction in 
September 1971, it was no longer necessary to have a license 
to be assigned to a supervisory position. As from the entry 
of the Final Judgment in July 1973, it appears that, except 
for previously existing licenses or licenses derived from 
previously taken examinations, and pending an eventual 
permanent system of licensing still to be developed, it is 
necessary to be assigned to a supervisory position before it 
is possible to have the opportunity to acquire a license . 

2. The origina l plaintiffs as a class will suffer 
racial discrimination and denial of equal protection should 
the Final Judgment not overrule the CSA transfer clause . 

The Applicants submit that two significant and constitutionally 
protected classes of professionals would be unnecessarily, 
inequitably and unconstitutionally prejudiced if the Final 
Judgment in the Chance case is permitted to be construed 
by the City Board of Education to permit continued application 
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of the CSA transfer clause. The first such class is that of 
the original plaintiffs in the case, namely, the black, 

Puerto Rican or other minority race professionals whose 
prior access to supervisory license v:as found in this case 
to have been discriminator!ly limited and who, as a result 
of this case, may henceforth acquire supervisory licenses 
(pending any other or further permanent process hereafter 
to be developed and approved) only through the process of 
being accepted as a candidate for an existing vacancy and 
being further qualified by observation of his performance. 

So long as the CSA transfer clause is permitted to be 
applied with respect to assistant principals (which is, of 
course, the entry point for most supervisors), existing 
experience indicates that most vacancies that occur in such 
districts as District 25 will be compulsorily filled by 
transferees. As a result, notwithstanding a perfectly 
common preference among the plaintiff class, similar if not 
necessarily as frequent, to whites, both to live and to be 
employed in or abutting districts such as District 25, and 
notwithstanding the statistical certainty that a significant 
number of this class may have professional skills and 
attributes more likely to be effective and recognized within 
the social or economic circumstances of schools in districts 
such as District 25 than in schools in poorer sections of 
the city, it will be rare for any member of this class to 
have even the opportunity to apply in any school or district 
such as District 25 for the position which is now a condition 
precedent to obtaining a license. 

Nothing appeared more fundamentally clear in 
the evidence in the Chance case than that the spectrum and 
subtlety of the attributes and skills making for a superior 
educator on a supervisory level were such as to make 
categorical, exhaustive and (pneral judgments unacceptable. 

So the thrust of the Final Judgment, incorporating as it did 
the thrust of the Chancellor's sophisticated and flexible 
selection and evaluation procedures, was to recognize in a 
non-discriminatory manner the different mixes of professional 
skills and attributes likely to be successful in different 
circumstances. One man's strengths may or may not complement 
another's, but it is agreed that usually they differ. Under 
the present regime each district is to seek out those particular 
strengths which are me e important within the context of their 
particular schools. It is exactly this officially imposed 
differentiation in the selection process that makes iu 
necessarily contrary to the thrust of the C hance case to 
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restrict the opportunities for the plaintiff class to seek 
a position (and thercty to establish his credentials 
through performance) only to schools in predominantly poor 
or minority districts. 

Further, it should also go without saying 
that this same restriction as to the plaintiff class will 
lead not only to continued but to increased racial segregation 
of supervisory staff in the New York City schools. 

3. Applicants as a class will suffer denial of 
e qual protection should the F inal Judgment not overrule the 
CSA transfer clause . The second class which would be 
prejudiced by permitting the CSA transfer clause to apply 
is the class to which the Applicants belong, namely, all 
those professionals who, by reason of residence, preference 
or accident, have spent most or a great part of their pro¬ 
fessional life as teachers in schools in such districts as 
District 2j ; whose skills and strengths have been shaped 
by and to the needs of such schools; whose performance has 
been measured over the course of the years by the parents of 
the children, by the supervisors and by the successive school 
boards in such districts; and who have had little or no occasion 
in their entire professional life to acquire those other or 
further skills which might be absolutely essential to be 
successful candidates for position, much less successful in 
performance, in the eyes of the parents of the children, of 
the supervisors and of the school boa: ds in starkly different 
neighborhoods. 

This class, which formerly to the Chance case was 
able on a more or less equal, or even advantaged, basis, to 
acquire supervisory licenses by the examination process, 
fear now to be caught between the sword of the CSA transfer 
clause and the anvil of the Chance case. That is, should 
the CSA transfer clause be permitted to apply, this class 
will have no opportunity for employment, and therefore to 
acquire license, except upon application as candidates for 
vacancies in districts far from their own, both in geogranhy 
and in entirely legitimate but often quite different criteria. 14 
This would place upon this class an inordinate burden which 
on a statistical basis would certainly and immediately result 
in a severe and unjustified deprivation of opportunity for 
professional advancement. 

^In a city measuring 50 miles from southwest to northeast, 
and 35 miles from northwest to southwest, the plain facts 
of distance and dissimilarity are inescapable. 
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While under Article VIII(A) of the CSA transfer 
clause principals are entitled to transfer out of their 
existing district, after a certain number of years, and 
therefore are eligible to apply for vacancies in other 
districts, the community school beards are not required to 
restrict their consideration of candidates to such 
transferring applicants. Conversely, while Article VIII(B) 
similarly permits assistan t principals serving in one district 
to apply for a vacancy in another district. Section (3) 
thereof reaches further so as to forbid the Community School 
Board from even considering, much less selecting, anyone 
other than among the five senior transferees, wherever five 
or more such transferees apply, so that at present in District 
P.5 not one incumbent applicant can even be considered for 
any of the five existing vacancies. Thus home district 
candidates for p rincipal are at least permitted to comoete 
against transferring principals in District 25 and similarly 
situated districts, while the Applicants and their class 
are not. 


So long as by reason of the CSA transfer clause 
they will have virtually no forseeable opportunity to apply 
for positions in their own or similarly situated districts 
where their professional strengths are presumptively more 
pertinent, the Applicants and their class are exceedingly 
deprived of an opportunity to compete equally in that their 
only opportunity will be against candidates who are competing 
on their home grounds with a presumptively more pertinent 
complex of professional skills and attributes. 

IV. Analysis. 


The Applicants and the Presidents Council are 
obviously unable to comment upon the actual or presumed 
intentions of the parties to the Final Judgment of July 1973. 

The Applicants and the Presidents Council have undertaken to 
bring to the attention of this Honorable Court some of the 
factual implications of this issue, some of which they 
respectfully urge will result in the denial of equal protection 
to them and their respective classes, as well as the possibility 
of discrimination both as to them and as to the original 
plaintiffs in the Chance case on racial grounds. 

It is respectfully submitted that when government 
purports to act in a manner which appears to act unequally 
upon different similarly situated persons or classes, the 
burden.shifts to the government to justify its practice, and 
that where some "fundamental right" is at stake, the government 
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must show a 'bcnpelling state interest", a burden and a 
showing which it is respectfully urged cannotbe net here. 

It is also respectfully submitted that it could not have 
been the intention of either this Honorable Court or the 
original parties hereto to replace one discriminatory 
system of licensing by another. 

It is further respectfully submitted that the 
language of Section (*0 of the Preliminary Injunction was 
clear enough for party and non-party alike to conclude and 
believe that it meant what it said, namely, that thenceforth 
all vacancies would be available to all candidates satisfy¬ 
ing certain educational and experience qualifications, 

"without regard to whether such persons presently hold 
supervisory licenses, or regular appointments or assignment 
and that accordingly it would be assumed that counsel to bo 
plaintiffs and defendants would have so understood the mean¬ 
ing and intent of the Final Judgment to be equally clear, 
and to have submitted paragraph VIII of the Final Judgment 
with this intention and understanding. We are, in fact, 
advised that counsel both to the plaintiffs and to the 
Board of Examiners have so expressed themselves. 

Undoubtably the City Board of Education has found 
itself under understandable pressure by the CSA to read 
another meaning into the Preliminary Injunction and/or the 
subsequent Final Judgment. However, we cite the various 
pronouncements issued by the City Board and the Chancellor 
in the wake of the Preliminary Injunction. The Board’s 
Interim Procedures adopted October 1971 made no reference 
to the transfer clause or to transfers, as such, one way or 
the other. Nor was any reference made to transfers, one way 
or the other, in the Chancellor's Special Circular No. 
in January 1972, but it must be said that no reasonable 
construction of that Circular could be made except upon the 
basis that the procedures described therein would "apply 
uffective this date in the assignment of acting supervisory 
personnel in the citywide school district when such assignment 
is for a period of three calendar months or more", without 
excep tion . This same language was continued in the Chancellor's 
Circular No. 30 in October 1972, and, in addition, the 


'’See Shapiro v. Thompso n, 39^ U.S. 6l8, 638 (1969); 

Van Dusartz v. Hatfield , 33^ F.Supp. 870 (D.Minn. 1971); 
Flora los v. Schmidt , 3^0 F.Supp. 5^, 550 (W.fi. Wis. 1972). 


CO 4* 





-35a- 


_o_ 


universality of the procedure to all positions seemed to 
receive emphasis at paragraph 111(a)(8) where it was 
speciiically required that all persons he given equal and 
fair consideration "whether"application Is made through 
transfer procedures, on an acting basis, or, . . . as 
auxiliary principals." It Is true that a reference v;as made 
in Circular I.c. 30 to the fact that "collective bargaining 
agreements may also contain provisions pertinent to the 
selection process", but it is perfectly consistent with the 
Preliminary Injunction (as well as the Final Judgment) 
that all parties preserve that part of the CSA transfer 
clause as permits both principals and assistant principals 
to apply freely in other districts, ( and even to receive in 
certain instances an interview, while voiding only that part 
of the transfer clause as purports to mandate that where 
five or more assistant principals apply under transfer no 
other candidate may even be considered. 

The two Supplements to Circular No. 30, respectively 
dated January 4, 1973 and March 29, 1973, continue the 
appearance of indecieion. The January Supplement states, 

"the transfer plan of the collective Bargaining Agreement 
currently in effect is applicable if the supervisory position 
is located in a school" (emphasis supplied). This was 
probably intended to cover the fact that the CSA contract 
otherwise expired on October 1, 1972. It need not have 
been intended to cause survival past such expiration date 
of any more of the transfer clause than was not inconsistent 
with the Preliminary Injunction . Paragraph”~( 2) of the March 
Supplement, which stated that its purpose was "to ensure 
compliance with. . .policies and agreements", stated only 
that selection committee interviews might be limited to 
[no less than] ten candidates. Since the CSA transfer 
clause requires interview of up to nine transferring 
candidates for principal , it is probable that the intent of 
the March Supplement was to ensure compliance only with the 
interview portion of the transfer clause as it applied to 
principals. What is more, it reinforces the generally held 
understanding that In the case of a ssistant principals not 
five, but at least ten candidates must be interviewed. 

Accordingly, it Is respectfully submitted that 
even within the framework of City Board and Chancellor's 
regulations under the Preliminary Injunction there is not 
Justification nor call for the newly appointed Executive 
Director of Personnel to issue his letter of October 26, 1973 
purporting to restrict community school boards, at least as 
through November 1, 1973, to selection among the five 
senior transferring applicants for assistant principal where 
that number of transferees had applied. 
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Conclusion 


For reasons Inherent in the original decision 
-j-n the Chance case, inherent and express in the Preliminary 
Injunction, and inherent and express in the Final Judgment* 

<pid for emergent, compelling and constitutional reasons affect 
ing not only the original plaintiff class but also the 
respective classes represented by the Applicants and by the 
Presidents Council, which reasons are themselves wholly 
consistent with and in accordance with the fundamental 
reasoning of the decision in the Chance case, it is respect— 
urged that this Honorable Court enjoin the City Board 
of Education and the respective community school boards, and 
the respective employees thereof, not to enforce that part 
of the CSA transfer clause, namely. Article VIII(B)(3), or 
any successor clause, which is Inconsistent with the 
Preliminary Injunction and Final Judgment in said case. 

Respectfully submitted, 

FLEMMING & ZULACK 


By 

Joseph P. Flemming 


cc: Leonard Bernikow, Esq. 
The Corporation Counsel 
Municipal Building 
New York, New York 10007 

Saul Z. Cohen, Esq. 

Kaye, Scholer, Fierman, 
Hays & Handler 
425 Park Avenue 
New York, New York 10022 

Elizabeth B. DuBois, Esq. 
271 Madison Avenue 
Suite 708 

New York, New York 10016 



-37a- 


AppencUx to Submission 
canted ! Joy ember* 27 . 19 7 3 


EUGENE MIRSKY Res. 31-50 UlOth Street, Flushing 
l'J.Y. 1135*4. File No. 3?1779*> Lie. as Teacher of Common 
Branches, M.Y. State Certificate, Elementary Schoo"* 
Principal., Teacher a!; P.S. 21*IQ 1Q51-72. Assipned~as 
Assistant Principal, P.S. 21 *IQ, February 1972." 


DANIEL ANDR0N0F3KY Res. 1^8-^3 ‘58th Avenue, Flushing 
N.Y. File No.^150295.. Lie. as Tea. of Com. Er. N.Y. State 
Certificate, Elem. Sch. Principal. Teacher at P.S. 19lfi 
1956-66. At P.S. 165Q, 1966-71. Assigned as Ass't 
Princ., P.S. 165Q, Oct. 1971. 


ROBERT ROXENQERG Res. 2 Mara Road, Huntington Station, 
L.I. File No. 3 ; 1**399. Lie. as Tea. of Com. Br. N.Y. 

State Certificate, Elem. Sch. Principal. Tea. at P.S. 210 
1966-72. Assigned as Ass't Princ., P.S. 21Q, Feb, 1972. * 

HELEN S. KURZBAN Res. 79-1*4 266th Street, Floral Park 

N.Y. 100*4*4. File No. 311871 . Lie. as Tea. Com. Br. 

N.Y. State Certificate, Supervision and Administration, 
Elementary School. Tea. at P.S. 107Q, 1966-70. Assigned 
as Ass't Princ., P.S. 1070, Sept. 1970 . 


MURRAY BRAMAN Res. 3*4 Tottenham Place, New Hyde Park 
N.Y. 110*40. File?b. 169222. Lie. as Tea. Coni'. Br. N.Y. 
State Certificate, Elem. Sch. Princ. Tea. at P.S. 5*4K 
1953-71. Acting Ass’t Princ., P.S. 22*4K, 1961-62. 

Acting Ass’t Princ., P.S. 5*1K, various periods, 1967 - 70 . 
Tea. at P.S. 200 , 1971-72, Assigned as Ass't Princ., 
P.S. 20Q, Feb. 1972. 





Hove" r.ior 24, 1973 


Honorable Walter Mansfield 
United States Circuit Judge 
U. S. Court of Appeals for 
the Second Circuit 
Foley Square 
Kevr York, New York 

Dear Sir: 

On behalf of the President’s Council of District 25, Queens, 
reoresenting 31 elementary, intermediate- and junior high schools, 
we*would respectfully wish to draw to your attention our under¬ 
standing that in your decision in the case of Chance v. Board of 
ixnmjners in 1371, all vacant positions in our schools would be 
mau'e available to any and all candidates who would satisfy the 
educational and experience qualifications under State law and 
without regard to whether such persons held supervisory licenses, 
or rogular~appoint;nents, or assignments. We make this representa¬ 
tion to you on the understanding that the City Board of Education 
now takes the position that in the schools in our District where 
five or more licensed assistant principals presently serving else¬ 
where in New York City have applied for a vacancy the provisions 
in the Chance case and your most recent order in that case do not 
apply. 

Our District is situated in that part of Queens which includes 
all or part of Flushing, Kew Cardens, College Point, Y/hitestone 
and Bayside, In our experience, under the present C.S.A. contract, 
it is almost always the case that five or more licensed assistant 
principals from other districts will apply for any vacancy in any 
of our schools under the so-called transfer clause of the C.S.A. 
contract. By this transfer clause, whenever such a number of 
licensed assistant principals applies for a vacancy, no other 
candidate may be considered for this position. 

To the best of our belief this same situation commonly applies 
in certain other Queens and Brooklyn districts, in the Staten island 
district and in certain Bronx districts. 

The result of such a transfer policy is that in our District, 
for all practical purposes, we have no opportunity to recruit or 
even encourage capable personnel within our own District as well as 
elsewhere within the school system, or even outside the system, to 
become candidates for vacancies for assistant principals. 


TO PROMOTE THE EDUCATIONAL WELFARE OF OUR CHILDREN 
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PR ESf DENTS COUNCIL 
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Other school districts nay not bo restricted in this fashion, 
but it is a very grievous end, in our sincere judgment, detrimental 
result both to our schools and to the personnel in our schools who 
have served ably and devotedly over the course of many yours to bo 
denied the opportunity to acquire the status of assistant principal, 
in our own schools. Kot only that, but it is a fact of life that 
personnel from our district who are- therefore restricted from 


a w un o m a. u »« ■ j. w-;. w ui.u-. wx. w jl ^ u j.v uuu -i- x vi.i 

advancing in our district are frequently if not invariably at a 
they apply in a strange district. 


— 

handicap when 


Furthermore, in many cases during this interim, period since 
the decision in the Chance case in 1971? persons from our school 
district have been serving faithfully in acting capacity as 
assistant principals who are now being advised by the City Board 
that by reason of the transfer policy under C.S.A. contract not. 
only will they be displaced from their position but they will not 
even be eligible to apply for such position. This doubly hurts 
these particular schools in that experienced and qualified personnel 
will not even be permitted to put their credentials and service to 
the parents cf the school and the community school board for 
possible selection 021 a permanent basis. 


\7e had thought that the intention of the Chance decision was 
that hereafter each school and each school district would be given 
the opportunity to select its supervisors on a free and equal basis 
with all other schools and school districts, and that all capable 
candidates throughout the city would be eligible to place their 
names and credentials in nomination wherever they so chose. This 
is a position which the President's Council of District 25 is on 
record to approve. 


We respectfully appeal to you to insure that in any order 
entered in the Chance case it be made clear that it will not 
discriminate against certai 2 i schools and certain school districts 
such as ours in the opportunity for us to select, and for applicants 
to apply, for supervisory positions, and for this reason we 
respectfully request you to overrule the transfer clause in the 
C.S.A. contract so far as it conflicts with this purpose. 


Respectfully submitted, 

Arlene Fleishman 
Corres. Secy. 

Dorothy Kay 
President 

cc: Peter Flemming, 3 sq. 


TO PROMOTE THE EDUCATIONAL WELFARE OF OUR CHILDREN 
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Letter of Elizabeth B. DuBois, Esq., dated 
November 27, 1973 
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Bocrd o / Dine tort 
ARTHUR L. LIMAN, chcirman 

R PALMER BAKER. JR 
RONALD H BROW 
■ V. HAYWOOD BURNS 
JOSEPH A. CAUFANO. JR. 
NORMAN DORSEN 
OSCAR GARCIA-RIVERA 
ROBERT J. CENTESSE 
ANTHONY LEWIS 
BURKE MARSHALL 
BASIL A. PATEP.SON 
ORES ROOT 

FREDERICK A O SCHW ARZ, JR 
MICHAEL I SOVERN 
HERBERT STURZ 

Raymonds, troubh 


s«/r 

ELIZABETH B DcBOIS 
ERJCD BALBER 

mark c. mor*il 

MICHAEL E SMITH 


LEGAL ACTION CENTER 

OF THE CITY OF NEW YORK 

271 MADISON AVENUE 
NEW YORK, N.Y. 10016 
(212) 679-6502 


November 27, 1973 


The Honorable Walter R. Mansfield 
United States Court of Appeals 
United States Courthouse 
Foley Square 

New York, New York 10007 

Re: Chance v. Board of Examiners 
Dear Judge Mansfield: 

’After the conference in your chambers on Friday, 
November 16, plaintiffs' counsel had for the first 
time an opportunity to consider the relevance of the 
supplement to Circular #30 dated January 4 , 1973. 

The existence of this supplement first came to our 
attention at that conference, as we then indicated. 

Further consideration of the history and intent 
of the settlement and of the Court's Order of July 12, 
1973, confirms our belief that that Order prohibits 
the Board of Education from requiring that vacancies 
be filled in accordance with the transfer provisions 
of the C.S.A. contract. 

An essential fact which did not emerge at: the 
conference is that the only paragraph in the Order 
which relates to the rights of uniicensed persons 
applying to vacancies is subpara. 2' of para. VIJ.X. 

Para. Ill relates to the appointment of licenced 
persons (including, of course, persons licensed pur¬ 
suant to the on-the-job performance evaluation system 
mandated by the Order ). It is therefore the language 
of Para. VIII subpara. 2 which is key to the present 
dispute. 

That language makes no reference to Circular 30, 
but states instead that the appointing authorities 
are empowered to select persons "who satisfy the 
eligibility requirements established by state law and 
by the Chancellor and the Board of Education of the 
City of New York, without regard to whether such persons 
presently hold regular appointments or assignments, 
supervisory licenses, or have passed supervisory 
examinations, or any portion thereof, administered in 
the past." 
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This language was taken from, and designed to provide 
the protections of, para. (4) of the Court's Preliminary 
Injunction, entered September 17, 1971. Under that pre¬ 
liminary injunction, defendants were specifically ordered 
to make all vacant supervisory positions available to such 
candidates. It was the clear intent of para. VIII, 
subpaxa. 2 of the final Order to continue this guarantee 
of access to all vacancies for persons who had not acquired 
licenses. There would have been no reason for plaintiffs 
to have agreed to a settlement which provided members of their 
class less protection than the preliminary injunction. 

Plaintiffs submit further that the provisions of paras. 
Ill and VIII must be read in the light of the order as a 
whole, and its purpose. The order covers access to jobs. 

It was designed to bar preference for licensed personnel 
since licenses have been acquired in a manner challenged in 
the litigation as racially discriminatory and therefore 
uncons titutional. 

The union transfer provisions clearly relate to and 
purport to limit access to jobs.They may well not affect 
the total number of available jobs, but they clearly do 
determine whether any particular group will have preference 
in seeking jobs and therefore whether any particular group 
will havean inside track in Retting the best jobs. And they 
seek to give just such a preference to persons who have 
served for five years or more as assistant principals or in 
similar positions. As a representative of the Board of 
Education has conceded, all such persons were licensed and 
acquired their status through the discriminatory testing 
system challenged in this litigation. Therefore the union 
transfer provisions give a decided preference to a group of 
licensed personnel. In so doing they operate to the very 
substantial disadvantage of plaintiffs' class, which consists 
of persons who would have been or may become eligible for 
regular appointments "but for their failure to possess the 
licenses which have in the past been issued...." 

In deciding whether the para. VIII provision barring 
preferences for licensed personnel extends to this special 
preference for one subgroup of licensed personnel, there is, 
admittedly, some possible conflict between para. VIII and the 
language in para. Ill C which makes reference to Special 
Circular #30. This conflict arises because of the January 
4, 1973 supplement to Special Circular #30, brought to 
plaintiffs' attention at the November 16 conference, which 
indicates that transfer provisions of the collective 
bargaining agreement then in effect are to be applicable. 

It would be most unreasonable to read the settlement order 
as deferring to union transfer provisions because of this 
secondary reference to Circular #30. As noted previously 
this reference does not appear in para. VIII. Moreover 
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para. Ill C on its face makes reference to Special Circular 
v 30 only as a means of access to jobs and does not refer to 
any limitations on access which give preference to licensed 
personnel. The Special Circular itself contains no such 
preference. Indeed, the Special Circular contains a 
specific provision which on its face appears to prohibit 
use of the union transfer provisions to gi ve priority to 
persons on the transfer lists. Thus para. Ill A(8)of 
Special Circular #30 provides: 

" Equal and Fair Consideration . All persons 
interested in filling supervisory vacancies 
whether application is made through transfer 
•procedures, on an acting basis, or, in the case 
of.elementary principal vacancies, as auxiliary 
principals, shall be given equal and fair con¬ 
sideration by the screening and interviewing 
committees. In essence, the same procedures 
shall apply to all candidates for the purpose 
of fairness." 

It was in order to incorporate this kind of prevision, together 
with those relating to, e.g, , eligibility standards, notice of 
vacancy, Parent Association participation, selection criteria, 
and written procedures, that reference to Circular #30 was 
made (See generally paras. III - IV of Circular #30), as well 
as for the purpose of defining "vacancy" (see footnote to para. 
IIIC, which refers to the attachment of Circular #30 as an 
exhibit). The January 4 supplement is not mentioned in para. 

Ill °f the order. And as should be clear from the discussion 
in chambers last Friday, none of the parties to the settlement 
had focused on that supplement or had any idea that it had 
substantial significance in giving a preference to old line 
personnel. If so, there surely would have been some discussion 
°f it because it is so out of keeping with the open access thrust 
of Special Circular #30, and with the apparent purpose of para. 
VIII of the Order. Under these circumstances, the January 4 
supplement to Circular #30 cannot be read as incorporated in the 
Court's Order. 

While the parties did not focus on and discuss the January 
4 supplement to Special Circular #30, they clearly did discuss 
the union contract. There was general awareness that union 
contracts from time to time, including the current one, had 
provisions giving a preference to licensed personnel with respect 
to access to vacancies. It was specifically with this in mind 
that para.VIII was drawn to directly override any contrary 
provision in a "contract." While we did not discuss the union 
transfer provisions specifically, we did discuss the general 
subject of union contract provisions which operated to the dis¬ 
advantage of acting personnel insofar as access to jobs was 
concerned, and we clearly decided to override all such provisions. 
Since the only aspect of the C.S.A. contract relating in any 
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way to the filling of vacancies are the transfer provisions 
(See Article VIII of the C.S.A. contract attached hereto as 
Exhibit A) , the "contract" language of para. VIII of the 
Order makes no sense unless it is read to include reference to 
those provisions. 

Mr. Cohen's statements in his letter of November 26, 1973, 
can not be accepted as an accurate representation of "the 
intentions of the parties in agreeing to the settlement." It 
was plaintiffs who insisted that the "or contract" language be 
added to the Order. And if Mr. Cohen was unaware of the 
existence of the transfer provisions at that time, I think he 
was the only participant in those negotiations who could have 
been. Certainly plaintiffs were aware of them, and certainly 
the members of the Board of Examiners who participated in 
virtually all the negotiating sessions and who have each had 
extensive experience in the New York City School System, must 
have been aware. Indeed we find it hard to reconcile Mr. Cohen's 
present position with that expressed in the telephone conversa¬ 
tion he had with plaintiffs' counsel shortly after this contro¬ 
versy arose, confirmed in the letter to Ms. DuBois of October 22, 
attached hereto as Exhibit B (that letter was written in response 
to letters from plaintiffs' counsel which clearly set forth our 
interpretation of the Order, see Exhibit 2 to Ms. DuBois' letter 
to the Court of November 15, 1973). 

If there is any doubt as to the import of the express 
language in para.VIII overriding contracts, a moments reflection 
about the implications of the union transfer provision should 
make it clear that the purpose of the settlement order must have 
been to override the transfer preference. The whole purpose of 
the plaintiffs' action is to stop preferences for a primarily 
white group who acquired preferential status through discriminatory 
tests. The people on the union transfer lists are a hard core 
element of this group. The evidence in the case suggests that 
the tests were possibly more discriminatory five to ten years ago 
when these people acquired their licenses than they have been 
in recent years, and certainly no less discriminatory. It 
would have made no sense for plaintiffs to have agreed to a 
settlement which gave special preference to such a group. A 
preference for this group is so inconsistent with the overall 
goal and purpose of the settlement that it would necessarily have 
been expressly stated if the parties had intended that it occur. 

In closing we should note the suggestion made at the November 
16 conference by a representative of the Board of Education, 

Mr. Siegel, that the union transfer provisions might operate to 
the benefit of plaintiffs' class.Plaintiffs' counsel have no 
reason to believe that this is true. Counsel to the Board of 
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Education provided us this date with information indicating 
that most transfers under the C.S.A. contract provisions are 
from predominantly minority school districts to racially mixed 
or'predominantly white districts. This simply demonstrates 
that the effect of the union transfer policy is to perpetuate 
racial segregation of the school system as well as to lock 
members of plaintiffs' class out of jobs in the more desirable 
school districts. In any event, while plaintiffs remain 
amenable to discussing this issue with representatives of the 
Board of Education, it is irrelevant to the issue before the 
Court--that of the proper interpretation of the Order. If the 
Board of Education has reason to believe that plaintiffs' 
class's interests might be furthered by a modification of the 
Order, the Board should present that information to plaintiffs' 
counsel and the parties could, if appropriate, request a 
modification of the Order at some future time. 

We respectfully urge the Court to issue an opinion 
clarifying any ambiguity that may exist as to the meaning of 
the Order and directing the Board of Education to take immediate 
action to remedy harm that has resulted to members of plaintiffs 
class as a result of its official policy to date mandating 
that vacancies be filled in accordance with the union 
transfer provisions. 


Sincerely, 



Elizabeth B. DuBoxs 

271 Madison Avenue 

New York, New York 10016 


EBDBrjl 
Enclosures 

cc: Leonard Bernikow, Esq. 
Saul Z. Cohen, Esq. 


George Cooper 

435 West 116th Street 

New York, New York 10027 


Attorneys for Plaintiffs 
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THE BOARD Or EDUCATION 
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and 

COUNCIL O? SUPSBVISOBY ASSOCIATIONS 

of the 

Public Schools of New York City 


October 1, 1969 - October 1, 1972 




ARTICLE VIII 


OPPORTUNITY FOR TRANSFER 


Supervisors shall be given an opportunity for transfer from a school 
in one district to a school in another district in accordance with the following 
principles: 


A. 


PRINCIPALS OF ELEMENTARY 
SCHOOLS: -- 1 


TXT r P XT’ T~* ^ > r> 

iifiiiiuviuL/mirj /vi\7/ 


iUNK 


T I T f~* T I 

AiAVJll 


1. To be eligible for transfer a principal snail have completed five years 

or more of continuous service in license in the school from which the 
transfer is sought. 

ihe local school board and the district superintendent of the school to 

which the transfer is sought shall interview the nine eligible applicants 

with the highest seniority before considering those on existing eligible 

lists. Seniority is to be calculated on the basis of years of service 

under appointment in license, with each year in a special service 

school counting as one and one-half years. 

3. Consent of the releasing district will not be required. 

B. INTERMEDIATE SUPER VISORS IN ELEMENTARY. INTERMEDT ATP 
JUNIOR AND SENIOR HIGH SCHOOLS 7 ---’ 

1. To be eligible for transfer an intermediate supervisor in an elementary, 
intermediate, junior or senior high school shall have completed five or 
more years of continuous service in the license in the school from 
which the transfer is sought. 

2. The five applicants with the greatest seniority will be interviewed by 
the receiving district or community superintendent, or the appropriate 



-47a- 

assistant superintendent for high schools. Seniority is to be calculated 
on the basis of years of service under appointment in license, with 
each year in a special service school counting as one and one-half years. 

3. If five or more eligible persons apply, the selection shall be made from 
among the five applicants with the greatest seniority. If fewer than five 
eligible persons apply, existing eligible lists may be utilized. 

4. Consent of the releasing district will not be required. 

C. PRINCIPALS OF HIGH SCHOOL 

The parties will confer on a transfer plan for high school principals to 
be made effective as soon as practicable after the current reorganization of high 
school operations mandated by Chapter 330 of the Laws of 1969, is completed. 

Administrative procedures for the effectuation of these provisions are 
to be formulated by the Ron rd jn consultation with the CSA. 

A R TICLE IX 

GRIEVANCE PROCEDURE 

It is the declared objective of the parties to encourage the prompt and 
informal resolution of employee complaints as they arise and to provide re¬ 
course to orderly procedures for the satisfactory adjustment of complaints. 

A. DEFINITION 

1. The term ’’grievance" shall mean: 

a. A complaint by a supervisor covered by this Agreement that there 
has been as to him a violation, misinterpretation or inequitable ap¬ 
plication of any of the provisions of this Agreement or of the Memo¬ 
randum of Understanding between the Board and CSA dated Septem¬ 
ber 10, 1968. 36 
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October 22, 1973 


Elizabeth B. DuBois, Esq. 

271 Madison Avenue 
Suite 703 

New York, New York 10016 

Re: Chance v. Board of Examiners 
Dear Betsy: 


I understand that Bud Cohen spoke with you by 
telephone on Wednesday, October 17, with rega.d to your 
letter jointly to Leonard Bernikow and him dated October* 

11 . 


The Final Judgment entered by Judge Mansfield 
on July 12, 1973 incorporates an interim system for the 
selection and licensing of supervisory personnel in the 
New York City School System. Paragraph VIII of that 
Judgment provides in part: 

. .nothing contained in this Judgment, or 
in any law, regulation, by-law, or contract , 
shall be deemed to require any such Community 
Board or the central Board to give priority 
to any one such group of persons as against 
another. 


Accordingly, pending the Implementation 
of a new selection system. . . , the appoint¬ 
ing authority is authorized to fill vacancies 
either by the assignment of acting personnel, 
or by the appointment of licensed personnel. 
Nothing in this Judgment, or in any law, regu¬ 
lation, by-law, or contract , shall be deemed 
to require that vacancies be filled by licensed 
personnel." (Emphasis added) 
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Kaye, Scholer, Fierman, Hays & Handler 


Elizabeth B. DuBois, Esq. October 22, 1973 


As Bud Cohen stated during your telephone con¬ 
versation with him on October 17, we concur in the opin¬ 
ion expressed by you in your letters dated October 11, 
1973 to Mr. Robert Roxenberg and to Ms. Ellen Peltonen 
that the word "contract" in paragraph VIII of the Final 
Judgment includes any collective bargaining agreement, 
whether with the C.S.A. or otherwise. Under the circum¬ 
stances, we think the Final Judgment is clear and speaks 
for itself. 


As Bud Cohen also told you during that tele¬ 
phone conversation, the Board of Examiners has no role 
whatever in connection with making appointments and, 
accordingly, neither the Board of Examiners nor any of 
Ills psi ouiiiiti give advice l o any ■ appointing authority' 
or to anyone else with regard to making appointments. 
Moreover, Dr. Murray Rockowitz expressly denies ever 
stating to, dr advising, any community school board or 
anyone else that the Final Judgment has a meaning other 
than as stated in this letter. 


HAJ:ab 

cc: Hon. Walter R. Mansfield 
Leonard Bernikov;, Esq. 
Ms. Ellen Peltonen 


Sincerely yours, 

/toward A. ^Jacopson 


2 



Lett G" 



of Leonard Greenwalu, Esq., 
November 29, 1973 


dated 
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Frankle 8 Creenwald 


MAX H. rRANKLt 
LEONARD CREENWALD 


60 EIGHTH AVENUE, NEW YORK, N. Y. IOOII 


(212) ZA 2-0200 


November 29, 1973 


The Hon. Walter R. Mansfield 
United States Court of Appeals 
United States Courthouse 
Foley Square 

New York, New York 10007 


Chance v. Board of Examiners 


Dear Judge Mansfield: • - 

Counsel for plaintiffs, in their letter of November 15, 1973, 
and in conference of November 16, 1973, have taken the 
position that transfer provisions relating to "Assistant to 
Principal" contained in the October 1, 1969, to October 1, 

1972, collective bargaining agreement between the CSA and 
the Board of Education are in contempt of this Court's order 
of July 12, 1973. 

Initially, I respectfully call the Court's attention to our 
November 26, 1973, letter. ' 

I am attaching hereto copies of Article VIII (transfer) of the 
CSA collective agreement, October 1, 1969, to October 1, 1972. 
This agreement must be considered in context of the legal frame¬ 
work applicable at the time it was negotiated. The agreement 
was concluded before the current controversy arose, 

CSA recognition by the Board of Education was limited to super¬ 
visors " serving under regular appointment in license. " (Article 
I - Recognition) 


Under the current collective agreement, recognition was extended 
to cover all "... supervisory employees in the titles covered 


/ 
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by ..." the agreement. Based upon a showing of majority 
status, the CSA was accorded exclusive bargaining status as 
to "Acting" supervisors. 

In addition, under the Education Law of the State of New York, 
the examination structure, appointment, and service in any 
supervisory position were based on license. 

I must note, as I have previously noted, that licensure, in 
collective bargaining jargon, was simply an equivalent for 
time spent in service. As I noted, in special situations 
where educational problems abounded, credit for transfer was 
given at a formula ratio going beyond the bounds of license. 

As indicated, a new collective bargaining agreement was con¬ 
cluded on or about August 1, 1973, and ratified overwhelmingly 
by the new CSA membership on or about August 20, 1973. That 
agreement is retroactive to October 1, 1972. 

Major modifications in the transfer provisions were negotiated 
and are incorporated in the new collective bargaining agree¬ 
ment. The CSA negotiators, consisting in part of Acting 
supervisors, made• significant contractual improvements, m their 
efforts to protect Acting supervisors. I have outlined some 
of these contractual protections previously. 

As to transfer provisions, the current transfer provision 
eliminates completely any relation to license and simply uses 
time in "title" as a measuring standard. It was thus agreed 
by and between the CSA and the Board of Education that the 
time of service spent by an individual in a particular "title", 
i.e.. Assistant Principal or Principal, would be counted 
towards his time in service, for transfer purposes. This 
would be so whether the time spent in service was as an Act ¬ 
ing Assistant Principal or Acting Principal, or a licensed and 
appointed Assistant Principal or Principal. Under these 
contractual provisions, all supervisors are treated on the 
same basis. 

/ 

There are additional provisions in the transfer provisions of 
the contract concerning break in assignment which we believe 
will be of major significance to the Acting person, in whose 
career a break in a break in assignment is more likely to occur. 
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-The Hon. Walter R. Mansfield, November 29, 


1973 


If the Court desires, we would present, for examination, members 
of the CSA negotiating team (including Acting personnel) who 
would detail both the motivati ns for and the results of the 
collective bargaining agreement. 

It is particularly relevant at this point to note that the 
CSA had consistently urged upon the Board of Education in nego¬ 
tiations, and bargained for, a reduction of the time necessary 
to transfer from five years to a lesser period. Had we 
achieved our demand in collective bargaining, Acting personnel 
appointed pursuant to Circular 30 would have been eligible 
for transfer before the termination of this agreement. 

The Board of Education, in constant communication and consult¬ 
ation with the community boards, rejected our proposals. We 
were led to understand that it was the almost unanimous consensus 
of the community boards that Assistant Principals with less 
than five years’ experience were highly undesirable. Indeed, 
there were discussions during negotiations in which the Board 
rought to raise the service threshold from five to ten or 
twelve years. The rationale for this was that Assistant 
Principals,lacking intensive supervisory training,were educa¬ 
tionally inexperienced even with five years of service. 

I am attaching hereto a copy of the relevant transfer provisions 
contained in the current collective bargaining agreement. As 
of this date, the agreement has not been printed, and I am 
submitting what I understand to be a copy of the final draft. 

Respectfully submitted, 


LG:bsw 
enclosures 
cc: Elizabeth B. DuBois, Esq., 

Saul Z. Cohen, Esq., 

Leonard Bernikcv, Esq. 



LEONARD GREENWALD 



Letter of Leonard BerniLow, Esq., dated 
December 3, 1973 
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December 3, 1973 


The Honorable Walter R. Mansfield 
United States Court of Appeals 
United States Courthouse 
Foley Square 

New York, New York 10007 

Re: Chan ce v. B oa ~ d of Examiners 

Dear Judge Mansfield: 

This letter is in r cply to the letter of 
Elizabeth Du Dois dated Mover, ber 27, 1973 . 

Wc take strong exception to the interpre¬ 
tation placed on paragraph VIII in the court's order 
of July 12, '972 as contair.ee in the aforesaid letter. 

As we pointer out in our let er to your Honor, dated 
November 16, 1973, the first sub-paragr iph of paragraph 
VIII prccluch s the contract . rom requiring a community 
board or the central Dc-ard ti give priority to any such 
group of perrons as against ; not her. T.ie word "such" 
refers back to those persons who are licensed in accord¬ 
ance with paragraph III of the court's iracr. The second 
paragraph simply expands on that concc; - ; to provide for 
procedures "‘ending implementation of a new selection 
system." The word "accordiniiy" clearly indicates that 
it is intended to refer to the preceding paragraph. 

The quotation contained in the last paragraph 
of the first page of Ms. Du Eois’ lette c is relevant to 
the issue before us. That quotation refers solely "to 
the assignment of acting personnel" during the interim 
period. The issue now before the court docs not involve 
"acting assignments". The transfer of a tenured employee 
dees not create an acting assignment. There would have 
been no need to refer to Circular 30 i: this paragraph 
of the order (para. VIII). Circular 30 joverns the 
assignment of acting personnel by virte i of the previous 
provisions of the order. Also it should be noted that 
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December 3, 1973 


plaintiff refers to the supplement to Circular 30 dated 
January 4, 1973 as though it were the only reference to 
the collective bargaining agreement in the Circular. 

In fact, the original issue of Circular 30 also referred 
to the "collective bargaining agreements" being "pertinent 
to the selection process." Indeed this appears in the 
opening paragraph of the Circular and nobody can misunder¬ 
stand it. The January supplement to Circular 30 simply 
continued a practice that had been in effect during the 
period cf the temporary injunction and was issued to 
clarify the fact that Article VIII of the collective 
bargain: ig agreement continued in effect pending 
renegotiation of the new agreement. 

As we stressed in chambers on November 16, 1973, 
the tern "license" standing by itself is not relevant to 
this current dispute. Throughout her letter plaintiffs' 
counsel refers to "licensed" persons to build her case. 

Me have liready indicated in our previous letter that the 
"license " persons referred to in the order a::e those 
describe! in paragraph III. If plaintiffs' counsel is 
suggesting that such licensed person may not be granted 
preferences, we agree. However, nowhere in her letter 
does she deal with the rights accrued to persons who 
were both licensed and appointed long before che 
institution of this suit. It is obvious that appointment 
after license and the attainment of tenure changes the 
status of school employees. This status was /.either con¬ 
sidered in the main complaint nor in either of the orders 
issued by this court. License confers no status or rights 
to appointment. At most, it is a pre-condition to appoint¬ 
ment. 


We recognize that paragraph VIII dois refer to 
contracts. We assumed and still assume that the purpose 
of adding the term "contract" was to preclude the possi¬ 
bility chat the then current contract or any subsequent 
contrac: might alter any of the conditions for granting 
of licenses that might be possible within the terms of 
the Cta;c Education Law. Mr. Cohen's November 26 letter 
lends support to this assumption. Indeed, it seems 
unlikelv that in a stipulation that was as detailed, and 
as arduously arrived at, as. the stipulation which formed 
the basis of the court's order, that no reference would 
have been made to a matter of such importance as the 
"transfer plan" which governed current practice and was 
a matter of public record. 
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Deccmber 3, 1973 


In Chambers on November 16 your Honor had 
indicated an interest in the number of instances in 
which the trasfer plan was used. I have been informed 
that for the period of time starting September 1, 1972 
through September 30, 1973 there were approximately 
550 appointments of acting assistant principals. Out 
of this number, 27 were transfers under the provisions 
of the CSA Agreement. It should be pointed out that 
since most transfers are effectuated on September 1, 
this period would cover most of the transfers for two 
school years. 

Collective bargaining agreements covering 
public employees in Now York State deal with the terms 
and conditions of employment, commonly described as 
working conditions. Many of these working conditions 
are dependent upon length of service such as wage provi¬ 
sions, death benefits, sabbatical leave, vested retire¬ 
ment, rights, disability retirement rights and sick leaves. 
The transfer plan under the CSA agreement is also a con¬ 
dition dependent upon length of service, the thrust of 
the plaintiffs' suit and the court's orders deal with the 
procedures whereby employes are licensed and thereafter 
obtain a job. They do not deal with the conditions of 
work after they are on the job. We t) erefore do not and 
could not assume that either the court or uhe parties 
intended to impair contractual obligations with respect 
to the terms and conditions of employment. 

Respectfully yours, 


Leonard Bernikov/ 

Assistant Corporation Counsel 


cc: Elizabeth DuBois, Esq. 

Saul Z. Cohen, Esq. 



Letter of Leonard Greenwald, Esq., dated 
December 28, 1973 
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law OFFICES 

Frankle S Creenwald \ 

\ 

60 EIGHTH AVENUE. NEW YORK, N.Y. IOOII 

MAX M rPASKLC ■ 

lEDNAHO orcenw*lO • (212) 242*0200 


December 23. 1973 


Hon. Walter R. Mansfield 
Unitod state* Court of Appeals 
United States Courthouse 
Foley Square 

Haw York. N3w YorX 10007 


Raj Chance ot al. v. Board of Education 


Dear Judge Mansfioldi 

In accorderso with tha understanding reached in conference on 
November 16. 1973, this offica submitted, on behalf of the 
CSA, certain statements of position by letters dated November 
25 and November 29, 1973. Copies of these letters were sent 
to counsel for all parties. Regrettably, counsel for the 
other parties did not ce3 fit to mail U3 copies of thair 
correspondence with the Court. 

On or about December 15, 1973, we discovered that copies of 
M3 DuBois' letter of November 27, 1973, to the Court war* 
receiving wide circulation among individuals and group*, notably, 
the Public Education Association. It is our opinion that the 
letter was circulated for the purpose of forestalling adoption 
of the pending collective bargaining agreement by the Board 
of Education. This ploy nevertheless wa3 rejected, and the 
collective bargaining agreement between the CSA and the Board 
of Education for the period October 1, 1972, to October 1, 

1975, was adopted unanimously by the Board of Education. 

Ha regard this use of Ms DuBois' letter as both extraordinary 
and unfortunate. 


On pages 4 and 5 of Ms DuBois’ lettor, oho urges tho Court to 
accept the unproven and unsupportable contention that the 
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transfer plan perpetuates racial segreation. Ms DuBois* state¬ 
ment is an outrage and an abuse of advocacy. 

We respectfully submit that it demonstrates conclusively that 
the aim of the plaintiffs is not to improve the eduaatlonal 
and supervisory posture of our school system but to level and 
destroy it. 

The 4,500 members of the CSA, approximately one-third of whom 
are eithar black or Spanish speaking, express their total 
opposition to tha concept of equality advocated by plaintiffs. 

We have previously noted that we believe plaintiffs were 
acting in tha interest of only a few individuals. If plain¬ 
tiffs had thoir way, the 1,000 acting assistant principals or 
principals (minority group members) would have been function¬ 
ing without due process or earnod income. 

I must vigorously note our exception to tha tone and remarks 
of plaintiffs' counsol and respectfully request again that 
the CSA be permitted to intervene and that the Court convene 
an evidentiary hearing for all purposes. 


Respectfully, 


LG:bsw 

cc: Leonard Bernikow, Esq. 

Elizabeth DuBoi 3 , Esq. 
Saul 2. Cohen, Esq. 


LEONARD GREENWALD 



Order (Tyler, D.J.) filed on January 21, 1974 
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COUR T ORDER GRANTING CSA LIMITED INTERVENTION, Jan. 21, 1974 


January 21, 1974 ‘ 

Motion granted for intervention of 
petitioner CSA, local, etc., pursuant to Rule 
24, F.R. Civ. P., and subject to the limita- 
Cions expressed in the last paragraph of the 
opinion of this Court (per Mansfield, J.) 
dated on or about December 27, 1973 
It is so ordered. 


H.R. Tvler. .T t 
U.S.D.j. 




Letter of Jefisph P. Flemming, Esq., dated 
February 4, 1974 
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Law Ounces 

Flemming & Zulack 

40 Wail Street 
New York, N.Y. 10005 


JOSEPH P. fLEMMING 
JOHN f. ZULACK 


February *4, 197*1 


TELEPHONE (212) VS2-09I3 
CABLES *ECAIITE“ 
TELEX 232122 


Hon. Harold R. Tyler 

U.S. District Judge 

U.S. Courthouse 

Foley Square 

New York, New York 10007 


Re: Chance v. Board of Examiners 
70 Civ. *a*jl 


Dear Sir: 


Application is respectfully made on behalf of 
Eugene Mirsky, Daniel Adronofsky, Robert Roxenberg 
Helen S. Kurzban and Murray Braman (the "Applicants' 1 ) 
for leave to file the enclosed Memorandum opposing the 
current application of the Council or Supervisors and ’ 
Administrators ( ,! CSA") for reargument of the Opinion 
and order herein of Judge Mansfield of December 27 3973 

(the "Transfer Opinion"). While Applicants do not’here 

they m &y he entitled to intervene under 
FRCP 24(a)(2), or that, so intervening, they might be 
entitled to status as a class for purposes of FRCP 23(a) 
as the state of the current proceeding would not seem to* 
merit extended argument as to such issue at this time. 
Applicants respectfully reserve their right to do so 
under different circumstances. 

Suffice it to say that for reasons set forth 
below. Applicants request permission to file their 
Memorandum and to take part in any other or further 
argumentation regarding the Transfer Opinion, as amici 
curiae. 

The Applicants arc- each licensed teachers in 
the City School System who are presently performing the 
duties of assistant principals in elementary schools in 
Community School District 25, Queens. Each'has applied 
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for and hopes to serve permanently in such position. 

Previous to the Transfer Opinion herein each had been 
advised that his or her application could not be considered 
for the reason that the requisite minimum number of licensed 
assistant principals had applied for position under the CSA 
transfer clause. Each has State Certification for his 
position and believes him or herself otherwise also to be 
eligible for such position. 

In addition, the Applicants understand and believe 
that there are numerous other persons having State Certifica¬ 
tion and the other requisites for assignment as assistant 
principal, whose names are unknown to them, who are similarly 
situtated to the Applicants in that they are employed in 
District 25 or other districts similarly situated and in 
that they have appl.led or in the future will apply either 
for the identical vacancies in District 25 for which the 
Applicants have applied or for other vacancies present or 
future in District 25 or such other districts similarly 
situated. 

It is not unlikely that many of the original 
plaintiffs’ class were and are in fact also members of the 
Applicants’ class by reason of the situs of employment in the 
Applicants’ own or similarly situated school districts or 
by reason of possession of those particular professional 
skills and attributes more likely to he successful in such 
districts >han elsewhere, and so would have been as equally 
disadvantaged as the Applicants as to making application for 
and being accepted for employment as assistant principals 
in such districts, where their professional experience and 
skills might presumptively have been best suited, had the 
transfer clause of the CSA contracts been permitted to 
continue. 

Prior to what has become the "Mansfield Decision" 
(330 F.Supp. 203) it was necessary in New York City to 
acquire a license from the Board of Examiners before it was 
possible to receive either an appointment or, except for 
assignments of less than six months, an assignment to a 
supervisory vacancy. As from the issuance of the Preliminary 
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Injunction herein in September 1971, it was no longer 
necessary to have a license to be assigned to a supervisory 
position. As from the entry of the Final Judgment in 
July 1973, it appears that, except for previously existing 
licenses or licenses derived from previously taken examinations, 
and pending an eventual permanent system of licensing still 
to be developed, it is necessary to be assigned to a supervisory 
position before it is possible to have the opportunity to 
acquire a license. Aspiring supervisors may acquire supervisory 
licenses only through the process of being accepted as a 
candidate for an existing vacancy and being further qualified 
by observation of his performance. If the CSA transfer clause 
had been permitted to be applied with respect to assistant 
principals (which is, of course, the "entry point" for most 
supervisors), existing experience indicates that most vacancies 
that would occur in such districts as District 25 would have 
been compulsorily filled by transferees. 

The Applicants would, but for the Transfer Opinion 
in this case, have been caught between the sword of the CSA. 
transfer clause and the anvil of the Final Judgment herein. 

That is, should the CSA transfer clause have been permitted 
to apply, this class would have had no opportunity for 
employment, and therefore to acquire license, except upon 
application as candidates for vacancies in districts far 
from their own, both in geography and in entirely legitimate 
but often quite different criteria. Thus there would have 
been placed upon this class an inordinate burden which on a 
statistical basis would certainly and Immediately result 
in a severe and unjustified deprivation of opportunity for 
professional advancement. 

For the - foregoing reasons, the Applicants respectfully 
submit that theirs is sufficient and compelling Interest in 
the particular issue of the Transfer Opinion as to warrant 
acceptance of their Memorandum in opposition to the CSA 
application for reargument. 

Respectfully yours, 

FLEMMING & ZULACK 


By 

Joseph P. Flemming 


cc: (See next page) 
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Ellzabeth B. DuBols, Esq. 

Attorney for Plaintiffs 
271 Madison Avenue 
New York, New York 10016 

Kaye, Scholer, Fierman, 

Hays & Handler, Esqs. 

Attorneys for Defendant Board of Examiners 

^25 Park Avenue 

New York, New York 10022 

Adrian Burke, Esq. 

Corporation Counsel 

Attorney for Defendant Board of Education 
Att: Leonard Bernlkow, Esq. 

Municipal Building 
New York, New York 10007 

Frankie & Grecnwald, Esqs. 

Att: Leonard Greenwald, Esq. 

Attorneys for Council of Supervisors 
& Administrators 
80 Eighth Avenue 
New York, New York 10011 
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Letter of Leonard Grecnwald, Esq., dated 
February 8, 1974 
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UHITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF NEW YCRK 

___-__X 

BOSTON CHANCE, LOUIS C. 

MERCADO, et al.. 

*• • «• 

, Plaln'iffa, 


.fiy' r-. tw 70 Civ, 4141 HRT 

• • X * ^ ’ • 

THE BOARD OF EXAMINERS end 
THE BOARD OF EDUCATION OF THE 

CITY OF NEW YORK, ot al., 

• ’ -n- 

Dofondant3. 


• ■ . * . ' * 

. > 

TYLER, P.J. 1 

* , V «•.•/«• •» v 

I 

Tho Council of Supervisors and Administrators of tha City of Now 

YosCt, ‘ Local 1, CASOC, AFL-CIO ("CSA") movod for Intervention on 

January 22, 1974,' • pursuant to on Ordor to Show Cauoo clgned by this court 

on Jontbry 0, 1974. 1 Additionally, tho CSA urged thia court to reconsider 

Judgo MansQold'o decision of Docomber 27, 1973, In which the court hold 

that tho transfer provisions of tha CSA agreement were inconsistent with , 

» 

• \ 

I; 

i 

i 

/ 






elf* 


o 

r^o 
yt cr> 

p 

o ' 
-n u, 
.z to 


MEMORANDUM 


FILED 

IJ.S. DISTRICT COURT 










1 -V 


-66a- 


tho ordorn ol the court and barred tho Poard of Education from 
Implementing thooo provieiona. In the same opinion, the court allowed 
CGA tha x'lghi to intervene, at leant informally, "for tho limited purpose 
of contooting tho laouo raioed by plaintiffo with rcopect to the transfer 

provlolono of th3 CGA agrccmoni. 

At tho hearing of CGA’o foimal motion, thio court, per the 
undaroignod, granted CSA th - rl S ht to intervene for tho aforoaaid limited 
purpooo. Furthermore, reargument woo grantod in effect, and thio 
court haa heard counoel and conoldorod not only the written nubmiooions 

of CSA but of tho parties ao well. 

Having granted CSA’a limited intervention and heard roargument, 

I conclude that the intorim prohibition againot tho implementation of the 
CSA tranofor proviolona re ceived full consideratio n before Judge Vanafield. 
I concur in Mo observation that to jxllow the lmploment aqon of tho transfer 
p roviolo najr /ould perpetuate dlocrlmlnation and oo rloucly joopardisejh? 

ef ficacy of provlou.’ ordero of the court . 

Accordingly, thla court d ocllnco to rosclnd or alter the dociol on 
of Judge Manaflold of Docembor 27, 1973. It i9 do ordered. 


Dated: February Vo , 1974 
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Order (Tyler, D.J.) filed on March 12, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

BOSTON M. CHANCE, LOUIS C. 
MERCADO, et al., 

. Plaintiffs, 

-against- 

THE BOARD OF EXAMINERS and THE 
BOARD OF EDUCATION OF THE CITY OF 
NOT YORK, ct al., 

Defendants. 


ORDER 


70 Civil 4141 
H. R. T. 


This cause came on to be heard on motion of Intcr- 
venor, COUNCIL OF SUPERVISORS AND ADMINISTRATORS OF THE CITY' 
OF NEW YORK, LOCAL 1, SASOC, AFL-CIO, for a stay pending’ 
Intervenor 1 s appeal to the United States Court of Appeals 
for the Second Circuit, and after hearing counsel for all 
parties on March 12, 1974, and it appearing to the court 

that the Intervenor is not entitled to such a stay, it is 

. 

ORDERED, that the motion of Intervenor, COUNCIL 
OF SUPERVISORS AND ADMINISTRATORS OF THE CITY OF NEW YORK 
LOCAL 1, SASCC, AFL-CIO, is hereby denied^n iZCl i\ 
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Order (United States Court of Appeals (Second Circuit) filed on 

March 18, 1974 
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UNITED STATES COURT OF APPEALS 
Second Circuit 


At a Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New York, on the 
eightcenida day of March • onc thousand nine hundred 

and seventy-sour. 


Boston M. Chance, Louis C. Mercado, 
et 2 il., 


Plaintiffs 


v« 


The Board of Er:niainern and -the Board 
of Education of tho City of Her.} Yor'i:, 

et al., » 

B efondants» 


It is hereby ordered that the motiop made herein by counsel for the 


Council for Supervisors and Administrators, et al. 
appellant/ JME&rsUc: xii x&M&Si 


C:-fr I: t," for a stay pending clote ruin at ion of the appeal 

be and it hereby is denied without projudico, •* . . 


Jt is further ordered that appellants shall file any briefs in addition 
to those filed on tlv’s notion and a joint appendix on or before April 
1, 1974? appellee rr .Lx f.ilo their briefs on or before May 1, 1974 
and the appol shall be .et for argument during the v^eeh of May 6,1974. 

A. DANIEL FUr.ABO 
Cl or): 

By Echmrd J. Guardaro 

: . . Senior Deputy Clerh • 
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HON. V7.TLX-.I7vM H . MULLIGAN _ 

Circuit Judges 




